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OTTAWA, ONTARIO 
FRIDAY, DECEMBER end, 1949. 


MORNING SESSION 

THE CHAIRMAN: Before resuming this morning, 
gentlemen, we think the time has come when we can tell 
you what we have decided upon in a matter which was 
raised here some time ago. I refer to that part of 
the case presented by the railways, and principally 
the Canadian Pacific Railway, concerning the Crow's 
Nest Pass rates statute. 

At the previous discussion some time was taken 
up to argue that this Commission had power and jurisdiction 
under the order to inquire into the question whether 
or not anything should be done affecting that statute, 
and whether, as the concrete case is, section 325 (5) 
of the Railway Act should be amended. 

The position now is that the statutory provisions 
regarding these rates are found in the restriction in 
section 325 of the Railway Act upon the powers of the 
Board to fix rates generally. We are asked to recommend 
that that restriction be struck out. 

Now, there is no question about our powers; indeed, 
I may say it is our duty to inquire into the question of 
this particular statute, in view of the very wide wording 
of the Order-in-Council by which we have been appointed 
We are asked to investigate all matters which come within 
the jurisdiction of Parliament, and particularly we are 
asked to look into all statutes which have any bearing 
on matters which might be described as railway legislation. 

Now, as I said on the previous instance I have just 
mentioned, the case taken against the continuation of 
the present statutory rates is summed up in the Canadian 


Pacific Railway Company's brief at the bottom 
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of page 188 and the top of page 189. There are, therefore, 
six different grounds of attack against the continuation 
of t e present method of fixing these rates. The only 

one that gives some concern is No.3. That is where the 
Canadian Pacific Railway alleges that under the present 
conditions the Crows Nest level of grain rates is 

not compensatory. We have had to ask ourselves whether 


we ought to go into that particular question or not. 


atter having looked into the situation, we are 
convinced that it would not be conducive to any real 
result, if we were to undertake now a stady to determine 
whether these Crows Nest Pass rates are really compen- 
satory. The Canadian Pacific Railway in its brief, 
has worked out a formula which is meant to convince us 
that the rates are not compensatory. That formula 
fe ier from veing precise. It leads us “to the position 
that the rates, in the opinion of the experts who 
worked out the case, are somewhere between thirteen 
and three-quarter million dollars in round figures, and 
seventeen million dollars, Ceprircvent.. 

if we were to start an= Inquiry into this question 
we should have to hear evidence as to whether the formula 
followed was a proper one, whether even then the proper 
results were obtained, or whether other formulae should 
be substituted, and so on. 

We find that the Board itself, which has been 
attending to freight rate matters for so many years, 
does not appear to have on any occasion entered into an 
inquiry as to the compensatory nature of any particular 


rate. Anyone can, if they wish, correct me on that:-point. 
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MR. EVANS: My lord, I think I ought to say that 
the Board, in about 1924, received evidence on the 
compensatory nature of the grain rates. 

THE CHAIRMAN: On these same rates? 

MR. EVANS: Yes. Mr. Commissioner Boyce made a 
finding of fact at that time, that the rates were not 
compensatory. He said, "I find on the evidence that --" 

I would be glad to give your lordship the reference. 

The difficulty is that that opportunity came only 
because this question of grain rates to the Pacific 
Coast for export was up at that time, and the matter of 
grain rates was therefore before the Board. My lord, I 
am corrected on that point; the Board was then considering 
the extension of the Crows Nest Pass rates to other points. 

THE CHAIRMAN: Was there an issue made on which 
both sides were heard before the Board? 

MR. EVANS: I think so. There are exhibits referred 
to by the Commissioner in his judgment, and he said that 
he found on the evidence. 

THE CHAIRMAN: Was there an agreed finding? Was 
there contention about whether the railway's evidence was 
good or bad, or ought to be followed or disallowed? 

MR. EVANS: So far as the judgment goes, it indicates 
that there was. The only Commissioner who made the finding 
was Commissioner Boyce. 

THE CHAIRMAN: Was. he in the majority or in the 
minority? 

mMR. EVANS: He was with the majority in the result. 

THE CHAIRMAN; What you have just told me indicates 
to me that whatever inquiry was made it could not have been 
complete or decisive in the case before the Board since 
only one commissioner referred to it. 

MR. FRAWLEY: I would have thought it was obiter, if 


it Was part of a general freight rate inquiry. Do I 
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understand that it was not part of a general freight 
rate inquiry? My friend says the judgment was delivered 
inwiiges. 

MR. EVANS: Yes, and the finding was "I find from 
the evidence ee 

‘THE CHAIRMAN: Perhaps that very case, if looked 
into, would show the difficulties Surrounding such an 
inquiry as that. We do not say that such an inquiry ought 
never to be made, nor do we say that we have no jurisdict- 
ion to make it. We have the jurisdiction, but we have 
also a great many other things to do. 

We have come to the opinion that should we embark 
upon an inquiry directed to find out whether or not these 
particular rates can be said to be compensatory, it would 
require argreat.deal.ofitine endyoana ie of much expert 
evidence, because under present conditions the matter is 
of a very contentious nature. We think therefore, that 
it is impractical for us to undertake such an inquiry at 
this point. That, however, does not prevent in any way 
our considering the general allegations made, or the 
general views put forward as to why something ought or 
ought not to be done to this particular statutory provision. 

Probably the matter has been brought to a head not so 
much by reason of the fact that these rates are or are 
not compensatory but because of the fact that when freight 
rates are increased generally all over the country there 
is no increase in these particular rates. The burden of 
any increase is of course spread over shippers of other 
commodities and in other regions of the country. It is 
alleged that that +inesitself is.a bad-thing. 

As I say, we are prepared to hear whatever anybody 
may wish to present for or against the continuation of these 


rates, but we ought not, and we do not intend to, embark 
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upon a technical study of the question of whether or not 
these rates can be said to be compensatory. The C.P.R. 
has made this arduous study, no doubt for their benefit, 
or perhaps for general purnoses, and it has arrived at a 
result which leaves a margin of some uncertainty about 
three and a half million dollars for one year. This 
illustrates, I think, the great difficulty of pursuing 
such a study. 

After the consideration we have been able to give 
the matter we have decided that we ought not, and we do 
not intend, to embark upon a study of whether rates are 
compensatory or non-compensatory. 

MR. EVANS: May I get clear, sir, whether the 
Commission is now holding that no witnesses should be 
produced by the Canadian Pacific in supnort of that 
portion of its brief that deals with this question? 

Does the Commission prefer that we do not produce any 
witnesses? 

THE CHAIRMAN: We prefer that you should not do so. 
If such a witness can throw any light on the general 
question, and no objection is taken by anybody to him 
being heard, we will listen to him. If however, somebody 
did object on the ground that he is covering that question, 
we would have to vay attention to the objection. 

MR. EVANS: I can say now that the witness who 
would deal with the compensatory nature of the grain rates, 
as far as that study is concerned, would be a witness 
who would not be siving evidence about any other part of 
the question of the Crow's Nest Pass grain rates, so far 
as I know now. 

I should like to say, with of course the greatest 
respect, that the dccision which the Commission has reached 


after careful deliberation, that I feel that the problem is one 
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of a forum. If we had an alternative forum in which 

to present our case of what we believe to be one of the 
most important elements in considering whether these 
rates should be statutory, I would have no difficulty. 
Again, with the greatest respect, I should like to a 
that it is a matter of very considerable disappointment 
to me, that the Commission has reached the conclusion it 
has. 

THE CHAIRMAN: Does anyone else wish to say anything 
now. 

MR. SHEPARD: Mr. Chairman, I think it would perhaps 
as well ifel fia something,for the resord,from my 
Province .VetEnonerC.P.Kk Goes rchoose*to-egil a witness: on 
this portion of its submission, I have no doubt that my 
instructions will be to object to that evidence being 
adduced, unless Manitoba is permitted to put in contra- 
dieting evidence on the same subject... My ‘instructions, 

I am sure, would be to oppose the hearing of any evidence 
without our being given an opportunity of presenting the 
Lull studyiftrom cur point of view. 

MR. FRAWLEY: 1 can, assure you; my dord, that i 
would be instructed to take the same position as that 
expressed by Mr. Shepard. 

THE CHAIRMAN: Will you proceed. 

MR. FRAWLEY: Mr. Harries? 

MR. EVANS: Before Mr. Harries takes the stand, I may 
Say that TI haveogiven Mr. Covert. they reference: to the 
decision I spoke of. Perhaps he would be good enough at 
Chis: pomne Cor pub Aton the record. 

MR. COVERT; That is the decision regarding the 
Crows Nest Pass rates, in 29 Canadian Cases, page 238. 

THe CHAIRMAN: Is it in-your’ brier, Mr. Evans? 

MR. SINCLAIR: No; that decision is the appeal from 
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it to the Supreme Court of Canada. 
THE CHAIRMAN: It is in the appeal judgment that 
Commissioner Boyce's remarks are quoted? 
MR. EVANS: No sir. 
THE CHAIRMAN: I know I read them. 
MR. SINCLAIR: That matter referred to certain of 
his remarks, but not what he said about compensatory rates. 
THE CHAIRMAN: The Board's case will be found where: 
MRS COVER Tare Ineo eG ss sate 3S." “Particular 
reference to which Mr. Evans refers,is found at page 
276. It was Commissioner Boyce, was it not, Mr. EVans? 
MR. EVANS: Yes, Gommissioner Boyce. 


THE CHAIRMAN: Very well, Mr. Frawley. 


MR. HARRIES RECALLED 
CROSS-EXAMINATION BY MR. O'DONNELL CONTINUED 

OQ. Mr. Harries, in speaking of this relationship 
between the livestock and meat and packing house products, 
wou, made reference to the fact that relationship: of. that 
kind had been considerable in the United States, and was 
in existence in the United States? 

eee Cie Sa 2) 5 eek 

QS You would not wish the Board to infer, 1 take 12, 
that that was something of general uniformity in the 
United States, and that etey ei ieee ices tts applied through- 
out the United States with regard to shipments of livestock 
and packinghouse products? 

A. They have accepted the fact that there is a 
relation.ship, and depending upon the circumstances - - - 

THE CHAIRMAN: Will you please turn this way? I did 
not hear you. 

A. ‘+The Interstate Commerce Commission has accepted 
tthe fact, I would suggest, that there is an important 


considerat::ion there, and they have made relationships 
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between these two products in different areas, and there 

is no necessary relationship between what they have 
described in one particular area and what they have 
prescribed in another, except in all but a few cases the 
relationship is at or below what we would term the critical 
relationship. 

Q. When you say "at or below", which direction is 
that? 

A. They have made a relationship which does not 
discourage a movement of meat, and which in many cases 
is a very great encouragement to the movement of meat. 

MR. O'DONNELL: Q. But the question of reasonableness 
of rates is a matter of paramount importance, as far as 
the I1.C.C. is concerned at all times. 

THE CHAIRMAN: Mr. O'Donnell, I wish to understand 
what you mean by the word "reasonableness". 

MR. O'DONNELL: The aspect. 

THE CHAIRMAN: Do you mean reasonableness with respect 
to the railway or the carrier? 

‘MR. O'DONNELL: Yes; the rates per se. 

Q. Mr. Harries, you do not suggest that the aspect 
of ratesmaking is eliminated by the I.C.C. in favour of 
the aspect which would have the rates determined solely 
upon the basis of this critical rate, in the relationship 
of such? 

A. Not at all. 

Q.) “in -otner words, I’ think’ it’ gets: baek (tot what “you 
and I agreed at the outset: that there was merely one 
aspect, one factor that a regulatory body must look at 
in establishing a rates. 

A. It isan important factor. 

Q@. I agree with you. You will agree ae that there 


has prevailed considerable controversary in the United States 
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concerning these two critical rate relationships with 
respect to livestock and meat industry. 

A. In view.of the fact that they have always, 
when they made a new relationship, had to alter the 
Statute, there have been a lot of arguments. 

Q@. There are a lot of different interests: the 
interests of the packinghouse in one area, the interests 
of the livestock producer in another 2PCo5 0nd SO..0n > 

A. Very generally. I would say the interests of 
the livestock producer has not been Opposed to these 
adjustments. 

THE CHAIRMAN: Is anything ever said in these cases 
about the interests of the consumer? I am addressing my 
question to Mr. O'Donnell. 

MR. O'DONNELL: I am not as familiar with the matter 
as mysiriend Mr. Harries, but.I would assume the I.C.c. 
must have the interests of all under consideration in 
making the rates; they must consider the shipper, the 
carrier, the producer, the manufacturer, the processor of 
the meat and in the end the consumer. I imagine that the 
rate is fixed upon the reasonableness, in so far as it is 
possible to obtain reasonableness, for all concerned, and 
in,the light of the pattern of rates generally prevailing 
in all commodities which are carried. 

Q. Now Mr. Harries, you mention several cases of the 
I.¢.C. in connection with this particular matter of rates 
On packinghouse products and fresh meats, but you did not 
refer to what I think is an important decision. I refer to 
Bx- Parte; No. 168...Did. you, look. at. it? 

A. Not at. this: particular point. 

MR. O'DONNELL: My lord, Ex Parte 16 8 was a 
decision delivered on the 2nd August 1949. All IT have is 


a mimeographed copy of it. At Sheet 55 of the mimeographed 
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copy, under the general heading of "Rates on Packinghouse 
Products and Fresh Meats", there appears this paragraph: 

"The controversy between the interests mentioned, 

concerning the adjustment of rates on the live 

animals, and products thereof, namely, fresh meats 
and packing-house products, has been acute. 

However, what has been presented to us in respect 

of a most sensitive and complex rate of adjustment 

or the composition of disputed differences, by no 

means goes to the boundaries of the area of the 

controversy. We could not settle it in this 
proceeding, and informal mediation through our 
administrative staff has been unsuccessful. What- 
ever we do in this proceeding almost certainly will 
lead to further, more particularized presentation 

of this many-angled controversy in form that all 

concerned can supply a record adequate for a 

decision, comprehensive as the scope of the many 

complex issues involved. In the meantime we must 
treat the commodities as we have previously." 

The question is by no means settled, Mr. Harries, in 
the, Unitedn § tates); aiswit? 

A. The question of particular adjustment is never 
settled, when you have a delicate situation. The question 
however, of whether there is a relationship and the form 
of that relationship in general, is, I would submit, 
settled. It is part of the jurisdiction, as it were, of 

state 
the Inter/Commerce Commission. 

If I may take one moment more, I would point out that 
in the United States the situation in this regard is much 
more, complex than.,it is in Canada, because you have such 
a great number of producing areas and packing places there. 
The situation in the United States is very complex. They 
have ne an adjustment. It would not be, I submit, nearly 


as complex here in Canada where we have much fewer places 
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to consider in the adjustment. 

Q. A further thing is that in the United States, 
as this judgment says, there is considerable trucking 

of meats, that is livestock and fresh meats. 

A. There is;considerable trucking in Canda. 

Q@. Do you suggest that it is anywhere in the 
same percentage as it is in the United States? 

A. I have never made a study of it. 

Q. LT wish to xéad this, further extract from the 
same judgment: 

"A large proportion of the livestock now moves 

by truck, and refrigerated trucks are now taking 

fresh meats and packing-house products which | 

formerly moved by rail. Truck rates with 
refrigeration are generally less than the rail 
rates. Meat products are adaptable to truck 
movements." ; 
However, all I am pointing out to you is that the whole 
problem is a very complex one, and the fixing of rates 
on those particular products you have spoken of is only 
one aspect of what must be considered by a regulatory 
body, &. I would agree with you sir. 

Q. There are other raw materials of course which 
might possibly be subject to the same kind of study by a 
regulatory body. For instance, T think of pulpwood. 
Pulpwood is a raw material, which is turned into newsprint, 
and ultimately the newsprint Neconetne > paper and later 
the scrap paper is used to make cardboard, and the card- 
board gets into cardboard boxes and in turn into scrap; 
then it starts all over again. Is it your suggestion that 
the Board of Transport Commissioners would, when determin- 
ingg rates on those six commodities, namely, pulpwood, 


papper, scrap paper, cardboard, cardboard boxes, and scrap 
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cardboard, have to sit down and work out a critical 

rate relationship between each one of those commodities, 
because it in turn becomes the raw material for some 
other commodity? Is that the type of study that would 
have to be made by the Board of Transport Commissioners, 
if your aspect of making rates were to be given any 


more prominent position than it has today? 


(Page 11086 follows) 
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A. First of all, may I say that we sre extremely 
interested in the matter which is referred to here, namely, 
pulp and pulpwood rates, because we anticipate that in 
Alberta we will have a new industry dealing with that 
particular metter, and although we did some work to try 
to get an example we found that theabsence of rates now 
and consequently, the necessity of going outside the area 
in making some kind of an essumption about rates 
Peeinaed /eecn submitting en example. In connection with 
the problem dealt with in the Brief between input-output 
we have said that, first of all, it is the problem of 
the manufacturer or processor to come to the Board with 
evidence to show that, in fact, these relations do mitigate 
egainst the establishment of his industry or the continued 
operation of his industry at the source of the raw material, 
so thet, first of all, it is not a matter of the Board 
going out and making a study; it is 5 matter of an indivi- 
dual who has the facts,coming to the Board and seying, 

"Here are the fects, and here is our argument. Will you 
consider thet and if, in your opinion, we have s good case 
where may we ask for relief?" 

@. Is that the situation which prevails todsey? If 
a person were to go to the Board today and show discrimination 
against him by reason of a rate that someone has and says, 
"I went the rate that the railway is willing to give because 
the rate they gave me discriminates against me"? 

A. We were talking Mr. O'Donnell, of rate relations, 
not perticuler rates which may or may not be discriminatory. 
It is wholly a problem of rate relationship. 

Q. Rate relation can only be determined upon a review 
by the Board, and you have to initiate the application to 
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A. Not es to rate relation, but a particular rate, 
but when someone comes forward and says, "Let us look at 
ell this", in our submission under all these circumstances _- 
and I think we are prepared to argue from the livestock 
cases that we have presented and some of the other cases -- 
that, in fact, the Board would not consider these relation- 
ships. 

Q. But the Board will consider discrimination? 

Ao Les On par bi cular rates, 

Q. And yours would be a particular rate if you 
were to establish a plant at Calgary or Edmonton, you would 
went a particular rete from there to whatever shipping 
esreas that you had in mind, and if that rate wes discrimina- 
tory you certainly sre entitled under the law, bo fo) to the 
Board; is not that the question? 

A. We are concerned with rate relationship. 

Q. So the Board is concerned with rate relation; 
you agree with that? 

Bin ooNos al ont t, 

Q@. For instance, this pulpwood I submitted to you, 
that matter would be further complicated by a stop-off 
privilege at any one of these points where processing might 
take place? 

A. We have said it would be open to the Board to take the 
position because of the complexity of the processing and the 
veriety of the msterials entering into it, which woulda provide 
for adjusting rates, therefore, they cen take this position 
that there is not adequate evidence that existing rates are 
prejudicial to producer location. 

Q. If you went to the railways end asked them for 
a rate in contemplation of processing materisl st a certain 


point, end you got e rate that you felt was discriminatory 


Br es 
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egeinst your location and to the prejudice of your 
operation by reason of a rate that somebody else has, 
do you say that the Board is not entitled to look into 
that aspect of the matter and rectify it? 

A. It depends upon rate relations. 

Q. It depends upon rate relations emong many 
other things, but does the Board have the power to adjust 
them? 

A. The Board has the power to look into these 
things. 

GQ. Wis stop-of f privilece, is 10 your idee 
that this should be imposed upon the railway in any case? 

A. We believe that the Board should have the 
power, after considering the evidence of bath parties, 
to say that there shall or shall not be a stop-off or 
in-transit privilege. 

Q. Notwithstending the fact that there may 
be any stop-off or in-transit privilege accorded to any 
one else? 

A. The Board would consider the matter of 
discrimination which may result from granting the privi- 


lege. 


Q. Is it your suggestion that the business judgment 
of the railways should be interfered with to the extent 
ee imposing upon them something they may not consider in 
ici letiveres ver 

A -Certe dria, 

QO. by way of a stop-off privilege which is not 
accorded to anyone else? 

A imehcedt ares. being accorded to anyone else,.—T do not 
“think that would enter into the consideration, but it is 
certainly my submission that the Board should be able to 


tell the railways what to do in that regard. 
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Q@. And thereby, as Mr. Evans suggested to you 
yesterday, cause the railway to be obliged to set up 
warehouses or storage facilities at certain points that 
might not be in their interest so to do? 

A. I think I replied to Mr. Evans "Yes" and went 
on to. explain. 

Q. In asking that the Board be empowered to do 
that type of thing, do you suggest that the Board would 
be actually or virtually managing the railways? 

A. They have the power today to tell the railways 
to put in facilities here and there. I say that this 
VerNOubepervure: Whatever. 11 think 1t 18 just a logical 
result from the powers that they do exercise. 

Qo. LF think IT might put in et. this time the 
references to these agreed chav#es cases. There are, 
as far as I know, four that seem to cover the field. 

There 1s the case of the C.N.R. vs. The Good Rich Refining 
Goneca 4s DODO vend 1. Cage bolt. OWN. ns end Cer Rn wives 
PiOnvOlle td DOOR atioe).C», L060: Good Rich Refining 
Co. Ltd., vs. Canadian Freight Association, 54 C.R. and 
Pec. 140% C.N.R. and C.P.R. vs. McColl Frontenac Oil 
Con Woda. 39 cd. O7R. and Re, av pace 1. 

Q. Just one word on that; you said yesterday the 
small shipper is adversely affected by agreed charges. Are 
not many small shippers pa’ cies to these agreed charges? 

Ae Yes: 

Q@. I refer particularly to the agreed charge concern- 
ing the lumber industry in Western Canada. There are many 
parties to that agreed charge? 

Ao Nes. 

THE CHAIRMAN: I would like to have some idea as to 
Moe extent Of this. practice . 


MR. O'DONNELL: O'rf agreed charges? 
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THE CHAIRMAN: Would you say there are hundreds 
of them or thousands of them? 

MR. O'DONNELL: I think 42 agreed charges is the 
extent of the agreed charges in force. 

THE CHAIRMAN: Is that for your railway? 

MR. O'DONNELL: That is for all railways, as I 
understand. I could easily arrange to provide the 
Commission with a copy of all of those if the Commission 
would like to have them. They are, of course, signed 
by many parties in some cases and in other cases by only 
a few shippers. In this lumber agreed charge there are 
some 35 or Ho names on that. I would be glad to provide 
the Commission with a copy of the agreed charges. There 
are 23 in effect at the present time. 

THE CHAIRMAN: Not 402? 

A. There were 42 executed but some of them have 
expired or have been cancelled. There are 23 of them 
now, but many parties to them and they carry a considerable 
amount of traffic. 

MR. EVANS: It might help the Commission if I would 
look up the evidence of Mr. Jefferson in the 20% Case where 
he put on the record the revenue that our company got from 
this. 

MR. O'DONNELL: ‘ Q. Would you agree, Mr. Harries, 
that they do help railways to compete with truck operators? 

Ae eee 

Q. Is it your view that one agency of transportation 
another should be compelled whereas 


which competes with 


the other is free ~ :to compete on any terms it may please? 


A. When there are very significant economic bases 


between the character of the carriers, I would say yes. 


I do not see anything wrong with having one controlled and 


the other not controlled. 
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Q. They are both competing for the same traffic 
in Bone respects? 

A. In some respects. 

Q. Why should one be impeded in its endeavours 
to compete with the other? 

A. Because they differ in economic characteristics. 
I mean railways are essentially monopolistic in character 
and that the trucks are essentially competitive. 

Q. Railways may have been that many years ago but 
with traffic being taken by trucks, do you suggest they 
are monopolistic today? 

A Yes. 

Q. These developmental rates, Mr. Harries, does your 
Submission mean that if they cannot be imposed upon the 
railways - - I mean the sub-normal rates you mentione 
at. page 55? 

A. I think that as far as developmental rates go. 
they would be in the initial instance agreed between the 

railway and the shipper. 

Q. You would not impose them upon the railway in the 
initial stage at any time? 

A. No, I think the railways are in the best position 
to appraise the likelihood of these creating traffic. 

Q. In other words, if the developmental rates would 
be something that would prosper business you think that 
the matter could be left to their judgment at this stage? 

fee cnn orrrie initial .netpance. 

Q. When a developmental rate has been in for some 
len h of time and the railway might think it was time to 
consider the industry as grown up, would you suggest then 


that the railways should be obliged to leave the rate in? 


(Page 11096 follows) 
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A. We think there should be a time limit on 3a 
developmental rate there, 

Q. And at the expiry of they time the rate should 
be allowed to lapse? 

A. Unless the Board spproves an extension of that 
reve, 

Q. And the Beeeneion would be predicated upon the 
agreement of the railway in the first instance? 

A. The extension Wie meatdatss upon the Board's 
review of the facts or argument presented by both sides 
and any other interested shippers. 

Q. Would you put the Board in the position of 
being able to impose an extension of the rate if the rail- 
weys felt that it should not have continued? 

A. Yes, I think I would. 

Q. Then, would not that get back to this, that 
the railwey would never in those instances initiate 
developmental rates? 

ee oe OoOn. Ll Chan BO. srr 

Q. If they were faced with the possibility of 
having it perpetuated? 

Ra NOs percon (Go ChI nik) SO. 

Oe LOU Gon Ue cliink gor 

BNO Sir, 

EXAMINATION BY MR. COVERT 

Q. dust a few questions I should like to ask the 
witness Mr. Chairman. I just wanted to be clear Mr. 
Harries, es to your views on what would happen in certain 
of these cases. Now, for instance, the developmental rate; 
I just wanted to find out that there would be no restrictions 


on what the Board would hear as long aes it was relevant. 


AREA 


fi a as notes 8d biiow n ie, eaadxs ued bon 7 v 
| | ae pant ‘geod. gee oh Gowttes aly 24 : 
mbes cafe Sat “nogir Sedeabaeng ition: on Seaetxe oat | i 
rh (abe: ddodt si Eater Ism8 TC etoet oid a Rebs 7 
we fy oi sexene tate Hhakesrwssne nadie. oe bee 
0 Xe ciel ee sv a bibow ae a 
mites est Gh ster ott Sy motuiracxa me gaogat oF ads gate 


_~ Shot over doa Binet’ gE Pre #63 Ae vi 


i 


iow 2 Ambds y . Bek cme 
| fed (eitte of Weed Pap Pott tom Bitow Aart ee 
a | taka tirt eoonamient gent mt aorek Digge Ye te od? 
: i | yh Fo oker redeommbtavell 


46a ,orn aedeit ttre D .om) 2A 


ea ) veiitdisacy ome aii« beast stew Youy a a 
ha a ; 
thetande ects ot ankved 
if abate +trnathy J re A : 
. i Roe bot oe 7 RR “ «% es 7 


mye . | toa watds dtaok wo. a 


me O8 <8, . ae in 


i] ’ - t 
iy : * a i a 
Bail 
Dy 7 
a A 
ee } ‘ i 

‘ ; ted € 
a Sd stan of oath be ore L enokeeaup wot s tant «@ f 


g th voats od OF Raseren taut mS rome: oi encait tv 7 
we | on 
ite beam cit nenpgedt DLROW tan he ay ewety Te OF Be. cnet a 


sete Lrtromyotevead wit ae wet La sone ee 3 


- 11097 - Mr. Herries 


it would include, for instance, the compensatory nature 
of rates, I assume? 

Rg Neca 

Q@. That might be one consideration. If they were 
not compensatory, would you say that thst would be 23 
consideration which they should hear? 

Re oe te 

Q@. And even if they were not you might, for instance 
we will say in the case that you mentioned they had been 
put in for a five year period in the first instance. Then 
we will say, expenses and so on went up and they were not 
compensetory eat the ena /Ssy, three years, they would still 
remain in for the five years, and if the industry would 
come along et the end of the five year period and say, 

"We cennot carry on", the Board would listen to them and 
they would also listen to the railway's views as to whether 
or not they were compensatory and would make a decision on 
the overall facts. Is that your idea? 

A. Well, if there hed been ae general increase in 
| prices at the end of the third year, or railway costs,and 
there was a general increase it would apply, I would suggest, 
to the developmental rate as with others. 

Q. It would apply to that? 

A. Oh yes. 

Q@. And even if that would not make them compensatory 
what I want to find out is whether or not the compensatory 
loops citi final analysis be one of the determining 
factors which might change the Board's decision as to 
whether or not they should be renewed? 

ee les, bb would, 

Q. But your view might be that the Board might say 


"Well, there are so many other considerations involved 
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here - the protection of an industry and so on" that’ they 
might sey “Even if they sare not compensatory, we will sallow 
this rate to continue"? 

A, I think they would have to think very seriously 
about that proposition sir. 

Q. But my understanding is, you would give the Bosrd 
very broad powers, not being bound to stick to any one 
principle but to consider the overall picture and then make 
a decision? 

A. Yes sir, I think that would be oorrect. 

Q. Now then, in the case of the rate relationship, 
my understending was that you suggested in that case that 
even if the rate which Ree to be put in to bring about this 
rate relationship was not compensatory, then you would say 
they would still put it in, the Board would order them to 
put in 9s non-compensatory rate? 

MR. FRAWLEY: I intended to re-examine about that, 
but I am quite content that my friend should develop the 
point Renee, 

THE WITNESS: Thset was my submission, sir, yesterday, 
and when I made that statement I could not conceive of a 
situation where the establishment of a rate relation., of 
THiS cYitical rate relation, if ‘we wish’ to call it that, 
could result in 2 rate which was not compensatory because 
we were concerned with relationships and if, in any parti- 
cular instance, they was a reletionship, say of two to one 
and the absolute costs in that instance were, say two 
doliers to one dolier, if either the two dollar rate or 
the one dollar rate be non-compensatory, you could simply 
double them both to get e four to two relationship and you 
would still maintain the critical relationship and neither 


of the rates would be non-compensstory. So that when I 
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answered thet I could not conceive of 9 situation in which 
the rates would he non-compensetory. 

MR. COVERT: Are you seying this then, Mr. Harries, 
that you would not expect the Board to put in a non-compen- 
satory rate to bring about this rate relationship? 

A. Yes, that is what I am saying, that we would 
not want a non-compensatory rete, improbable as it seems. 
If we just accept that it might happen, then our position 
would be contrary to what I said yesterday, that we would 
not want a non-compenssatory rete, not in that instance. 

Q. And do you mean the raising of both rates? 
Rother than putting in e non-compensatory rate do you 
mean the raising of both rates and one a great deal more 
than the other but, in sny event, you would have them 
adjusted so that the rate relationship was there and both 
rates were compensatory? 

A. Yes, both rates should be compensatory. We 
say that there may be certain circumstances because of 
the input-output ratio where you just can't by keeping the 
two rates reasonable, that is in themselves reasonable, 
thet you can't make thet adjustment. In that case then, 
we would say that this practice that we suggest just cannot 
be applied. It is not just going down the line all the 
tame Wien 20s. at its obviously Linpractical in. 2 given 
situation, well then, it has to be discarded. 

THE CHAIRMAN: What has to be discarded? 

Rae Minis critical rete relation, 

MR. COVERT: In other words, my understanding 
is that you say this one factor and one factor only, but 
it must be taken into consideration, if someone complains 
that it is not? 

Aves we. think. 1t.is an important factor and 


it certainly should be considered, 
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Q. Now, on page 52 of your submission where 
you deal with these geographic, climatic end economic 
conditions, I just wanted to make sure that I understood 
you there. You say egain, I believe, that in this case 
(correct me if I am wrong) you say that the railways are = 
in fact the arbitors of the policy here. Is that right? 

Ae peLee Lt’. 

Q. And you say that they should not be, and do 
you say thet the Board should be? 

A. We say, sir, that the Board should take a 
More active role. 

Q. Now, can they take a more active role without 
actually being the arbitors? That is what I wanted to 
know. 

A. 1 would submit, sir, that they can tske s 
more active role without being the arbitors. 

Qo Well, Con, L Linc chis cuutivevy, | Do.you 
suggest that in any case that comes before the Board, that 
they should have the power to say "Well now, the rate in 
this geographic location should be lowered" because of 
certain geographic disabilities under which they suffer? 

A. The discussion in connection with these 
geographic, climatic and economic conditions deals parti- 
cularly, sir, with market competition, and it wes in that 
context that we were discussing it here. 

QO. Well, ts it only in the context of market 
competition that you say these things should be taken into 
consideration? 

A. Well, as.far as this particular section is 
concerned, yes sir. in our Brief, our rate Brief, our 


views with regard to the rate structure in general will, 
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I think, deal with this particuler problem. 

QO. Now. lL wotld, Jike to find out if you 
thought that the Board should, for instance, assess 
geographic, climatic and economic conditions and give 
effect to them in the making of eny rates? 

A. I would say that that problem would be 
dealt with in our general Brief sir, 

MR. FRAWLEY: I just want the Commission to 
understand that there is no attempt on my part or the 
witness's to do any evading. We have broken up the 
submission and the very problem my friend is discussing 
now with Mr. Harries will be dealt with quite amply in 
the rate principles Brief, 

THE CHAIRMAN: By Mr. Harries? 

MR. FRAWLEY: No, not by Mr, Harries, by Mr. 
Dorling * “lt wid be the next Briet. 

THE CHAIRMAN: In other words, you have a 
better witness on that particular point that the present 
one? 

MR. FRAWLEY: I would not say that, sir; it 
is more general. 

THE CHAIRMAN: I em not saying a better man; 
he is the one you put forward as your witness on this 
point? 

MR. FRAWLEY: Thet is what I was trying to say, 
ch 

THE CHAIRMAN: We have been following the 
practise up to here of acceding to that and calling the 
other witness. 

MR. FRAWLEY: Yes. 

MR, COVERT: Then, on the stop-off privilege - 


I just want to clear up one point, and again my understanding 
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is that you would give the Board the brosdest of powers. 
They would consider all factors? 

A. Yes, they would consider the arguments 
thet sre brought forward to them by the two parties. 

I would presume they would be ell the relevant ones. 

Q@. And you do not say that any particular 
weight should be given to anything? They would be the 
ones to decide the weight to be given to each fact? 

A. Yes, they would, 

Q. And I presume that if it meant the 
building of facilities, perhaps largely expensive 
facilities, wou would say that that would be a considera- 
tion that might lead to the dismissal of any epplica- 
tion for stop-off privileges? 

Aa SOW Ces. sir. 

Q. And the question of discrimination would 
still be one of the factors to be considered? 

Ree es Sit, Ss Leos today. 

Q. Now, on the question of rate groupings, 
have you Volume 56 of the transcript before you? 

A. Yes sir, 

Q@. it starts at page 10755 and continues on 
for four or five pages. Now, from that I gather that 
regardless of the distance involved, there might be 
3 consideration which you say should lesd the Board 
of Transport Commissioners to effect a rate grouping 
go that all producers could get into a certain con- 
suming area. Is that correct? 

A. Regardless of the distance between 3 
producing erea and the market or between the different 
factories? 


Q. The different producing areas and the 
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market. Whet I am trying to find out is, supposing 
one eree was fifty miles nearer than the other, thet 
would not be too great a distance for them to give the 
same rate? 

A. Providing that the consuming centre was 
not just ten miles farther on from the nearest point. 
I think it would be a matter there, sir, of not doing 
away with the geographic advantage of the nearest point 
when it has a very decided geographic edvantage, but 
when you have plants in the same general area and their 
market is, sey, two hundred miles away, then our sub- 
mission is thot those should be grouped, the plants, 
This Magrath instonce, for example; on the rates to 
Edmonton, Magrath paid at the time of the 30 per cent 
Case 16 cents more to Edmonton than to Lethbridge and 
we would say that that is an unwarranted advantage 
to give Lethbridge. 

Oo. L follow that: ir. Harries, buu whav J. 
want to get down to is some principles. Now, for 
instance, the thought occured to me of the three steel 
companies looking for e common market in the Central 
Provinces. Now you know generally the location of 
them? 

A. At the Soo, at Hamilton end at Sydney. 

I don't think, sir, in connection with the Central 
Canadian market that it would be possible to establish 
9 rate group there, but it mey be possible, and indeed 


that is whet I understand happens, that the general 


area east of Windsor, for instence, and north of Windsor, 


is all one on shipments to Winnipeg and, in fact, any- 


where in Western Caneds. 


(Page 11104 follows) 
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Q. That is what I wanted to find out from you. 

Do you think there would be distance factors and that they 
might be such that the Board would say, "No, that is too 
great a distance altogether"? 

As ORJeyes) sir? 

Q. How do you think that would be determined? 

A. Depending upon two things, the distance between 
the plants relative to the distance between the general 
producing area and the market, and secondly, whether or 
not the producing area is, in fact, one that is similar 
1A character, ana =so-on’ 

Q. YOu would apply this, for instance, with regard 
to, say the vegetable growing area so they could get into 
a market? 

ne AXES 

Q. And to the milk producing area so it could get 
into market? 

We YOR Sirs 

Q. Would there be any limitation on that; for instance, 
it might eventually reach the stage that the whole wheat 
growing area would be at ene same’ rave’ tov rortewriltiam? 

A.” Yes, that may’very well~-be’ the situation. 

Q. Is there any danger in that as soon as you have 
one rate group area that everybody else wants one, and 
eventually you have nothing but group rates all over the 
country, and wouldn't some of the people claim discrimination 
because they are outside of that? 

Aw “TrHacemay very well be, sin. Maybe the reason 
we come forward with the suggestion in this case is because 
we say the whole area in Central Canada with shipperssuch as 
we find inONlix’that ‘théve ‘is a-ditferdnt pricetwhen they 
come “TO ship down heres 


Q. There must be some difficulties in working this 
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thing out and there must be the same result that would 
leave still further economics for enlargement of the area, 
or for some other claim that the rate should be extended 
to them? 

A. Yes, the Board would have to exercise certain 
discrimination and sort out these claims. 

Q. Is not that exactly one of the dangers that the 
Board, if it has these powers, gets into a position where 
it may be criticized continually by certain sections which 
say, "We have been discriminated against"? Perhaps, that 
is one of the reasons why, you should not give a Board 
such wide powers? 

A. I would submit that the Board has those powers 
today and it has had complaints from different areas. 

Q. Does it not say today that, generally speaking, 
some of the discretions are in the hands of the railways, 
and therefore, the railways take the blame rather than the 
Board? 

Aneercs, that may bel quite true, sir. 

Q. My understanding then is that in the final analysis 
you say that because the railways are the arbiters and 
their interest may be different than the interest of a 
particular area, then you say they should not be? 

Ageaves nasi we 

MR. COVERT: What I wanted to do, Mr. Chairman, was 
to get thestwo things «side by sidew. L-think) thatsis.all. 

MR. EVANS: Could I ask one question arising out of 
this examination? 

THE CHAIRMAN: Yes. 

RE-CROSS-EXAMINED BY MR. EVANS: 

Q. You were talking, to Mr..-Covert -about the ~ grouping 

of rates on a canning plant at Lethbridge, Magrath, and 


Tabor, and my impression of what you said yesterday that that 
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might increase the rate from Lethbridge’ to get a group 
average to make the rates equal? 

fe thay is right. 

@. The rate from Lethbridge is a Fifth Class 
Distributing Rate published as a commodity rate? 

Fa ee 

oe You would have, in fact, to increase the distribut- 
ing class rate from Lethbridge to get this result; is that 
what you mean? 

A. No, I don't think that necessarily would be the 
case, Sir; that you just publish the rate that moves the 
goods. You can put it on a point-to-point commodity rate. 

Q. It would be greater than a Fifth Class. rate? 


A. It would be greater than a Fifth Class Distributing 


Q. My point was that you would have complaints from 
Lethbridge against the distributing points, would you not? 

A. If you increase a rate at any time you will have 
complaints. 

Q. Without discrimination? 

A. Not if you establish a rate group. 

MR. FRAWLEY: I do not suppose my friend is advéencing 
that because /a Fifth Class distributing rate in and out of 
Lethbridge, that would determine whether the rate group 
COUIAS DE DU ins 

MR. EVANS: I am sorry to bother you. The witness 
Said that it might mean raising the rate to Lethbridge, and 
I was wondering how he could raise a Fifth Class rate without 
causing discrimination to Lethbridge? 

A. You'would not raise the Fifth Class rate: you 
would raise the rate on canned goods and publish it as a 


commodity rate. 
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~ LilO7 = Mr. Darling 


MR. FRAWLEY: I am prepared to go on with my 


next witness, Mr. Darling, Mr. Chairman. 


MR. H. J. DARLING, CALLED: 

MR. FRAWLEY: This brief is one called Rate Making 
Principies and The Hate Structure. 

THE CHAIRMAN: What is that? 

MR. FRAWLEY: This, my lord, is the brief called 
Rate Making Principles and The Rate Structure, and the 
Witness 18 Mr..H. J. Darling. 

Q. your full name is Howard Jackson Darling. This 
is Mr. Darling's first appearance before the Commission and 
his qualifications are not in the record. You graduated 
in Commerce and Finance from the University of Toronto in 
1936? 

PG Eee: area ney, 

Q. You took a degree of M.A. in Economics from the 
same University in 1938? 

een Cie 

QO. And for the following’ three years you were 
financial journalist and assistant editor of the Monetary 
Times? 

Aa Yes: 

Q. Following that you were with the Canadian Pacific 
Railway 
in 1941 and 1942 and in 1945 and 1946, with war service in- 
between, in the comptroller's department and statistical 
bureau? 

Aon OSS. 

Q. You were with the Dominion Bureau of Statistics 
in 1946 as Assistant to the Chief of the Transportation 
Branch? 

A YS Ss 

Q. And early in 1947 you were retained by the 
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LB ikisy@uen Mr. Darling 


Province>or Alperta to study the Alberta freight rate problems 
and to prepare the submission of the province as to freight 
rates? 

Be Oia ee etic. Set ys 

Q. And you did appear before the Board of Transport 
Commissioners in the Mountain Differential Case and presented 
the brief of the*Province of Alberta in that case to that 
Board? 

A. Yes, Sit: 

Q@. Now, Mr. Darling, you have prepared the brief which 
we have called Freight Making Principles and the Rate Structure, 


and will you proceed to put it in the record? 
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Rate Making Principles and the Rate Structure 


Errata 
p. 3,cline 8 ~ "con-competitive™ should read "non-competitive". 


p. 9, line 12 ~- "function branch lines" should read "function of 
branch lines". 


p- ll, line 26 ~- "main of this Act" should read “meaning of 
this Act". 


p. 12, line 10 - "competive" should read "competitive". 


p- 13, line 29 -- "3 J.0O.R. & R. 18" should read "3 J.0.R. & R. 318". 


p. 29, line 4 - delete "in place of class rates". 
p. 34, line 1 - "even" should read "ever". 
pst 5STs - Distributing rate (B) from International Boundary 


to Saskatoon of 87 cents should be 91 cents. 


Di 58. - Prairie drain tile rate for 50 miles of 9 cents 
should be 95 cents. 


p. 60, - Ontario-Quebec first class rate for 2000 miles of 
642 should be 646. 


p. 64, Item 940 "Salt Lake" should read "Salt Cake". 
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RATE-MAKING PRINCIPLES AND THE RATE STRUCTURE 
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RATE-MAKING PRINCIPLES AND THE RATE STRUCTURE 


Ai INTRODUCTION 


In this Submission will be outlined the general principles upon 
which it is proposed that the Canadian freight rate structure should be 
based. The procedure will be to define and explain the central concept 
"rate equalization", and to indicate the extent and nature of the excep- 
tions to this general principle that should be permitted. 

The general principles advocated herein by the Province of 
Alberta are not offered as panaceas to meet all difficulties of so com- 
plex a problem as freight rate regulation. Any practical proposals on 
this subject must include sufficient provision for flexibility in regula- 
tion. It is not our view that satisfactory results in the regulation of 
freight rates can be obtained by rigid adherence to any one set of prin- 
ciples. But having nae this concession to the need for flexibility in 
regulation, it nevertheless remains true that satisfactory regulation is 
impossible without some consistent principles on which judgments can be 
based. But once the general principles that determine the form the rate 
structure should take have been decided upon, the familiar elements and 
concepts of regulation such as "just and reasonable rates", "unjust 4is- 
crimination", "undue preference", "detriment", "similar circumstances and 
conditions" take their definitions and find their place in the general 
scheme in terms of those principles. The latter act as mooring-points for 
the whole system and prevent the confusion that is created by the intrusion 
of ill-defined concepts which cannot be related in any fixed manner to the 
system itself. Under such conditions it becomes difficult to obtain a clear 
conception of the purpose and nature of regulatory action. It is our sub- 
mission that the persistence of many of the anomalies in the rate structure 
which will be brought to the attention of this Commission can be explained 


in large part by the fact the essential tools for satisfactory regulation-- 
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the basic concepts usadtapeeekheee rendered ineffective by the failure 
to define them in terms of an acceptable set of general principles. 

In this Submission the general principles will be defined in 
terms of what their application to the rate structure would involve, so 
as to provide concrete standards by which fair and reasonable rates can 
be judged. As a matter of convenience, these general principles will be 
referred to collectively as the "equalization principle". The latter 
term may sometimes be understood to include both the positive require- 
ments of rate equalization and the exceptions or other conditions which 
warrant departures from the initial uniformity of rates. 

The immediate consequence of rate equalization would be the 
removal of existing regional differences in class and non-competitive 
commodity rates. Until that is accomplished any plan of revision would 
be incomplete. The circumstances under which regional differences in 
transportation conditions might be given recognition and the form which 
that recognition would take will also be dealt with in the course of this 


Submission. 
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is RATE EQUALIZATION 


A. Definition of the Equalization Principle 


The equalization principle advocated by the Province of 


Alberta comprises the following requirements: 


(1) 
(2) 


(3) 


Class rates within all regions should be uniform. 
General commodity mileage scales should be uniform in all 
regions for each commodity involved. 

Normal commodity rates--being the accepted formulae for 
establishing specific con-competitive commodity are 
should be uniform in all regions for like commodities. 


The above conditions form the foundation for the rate structure. 


It is obvious, however, that complete uniformity can not be realized in 


practice. 


It is important that departures from this uniformity be per- 


mitted in order to transfer the principle from a pure theory to a prac- 


tical and acceptable solution to the freight rate problem. The excep- 


tions include the following: 


(1) 


(2) 


(3) 


(4) 


Commodity discrimination: the practice of charging different 
rates for different commodities as exemplified in the freight 
classification should be continued, although not necessarily 
in its present forn. 

Competition: carriers may be permitted to meet competition 

of other carriers subject to certain limiting conditions 
described in Part IV of this Submission, and in the Alberta 
Submission on the Long-and-short-haul Rule. 

Market competition: carriers may he permitted to meet market 
competition subject to the same conditions as for carrier com- 
petition provided that no disadvantage is created at other 
origins or destinations. 

Commodity rates on specific movements of commodities may con- 
tinue to be made without the carriers incurring automatically 
the obligation to extend them to all other movements. Differ- 


ences in the nature of the movements, e.g. those from primary 
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producer to processor; those covering movement of semi- 

manufactured goods; those covering movement of manufactured 

goods direct from point of manufacture; export or import 

rates, and other similar cases, may authorize a difference 

in rates; provided that, within each of the preceding types 

of movements the same basis of commodity rates should be 

available to all shippers in all regions of the country. 

(5) The level of rates eateblicned for reasons of national policy 
will be determined by the nature and aims of the policy in 
question. 

Perhaps the most important consequence of accepting the equal- 
ization principle as a starting point is that some historically important 
determinants of rates and rate levels would be ruled out, or at least 
greatly restricted in scope. This step would not involve a radical trans- 
formation of the rate structure, since there has been a noticeable trend in 
the direction of equalization for many years. A similar and even more pro- 
nounced trend can be noted in the United States experience where it has 
been fostered by changes in the Interstate Commerce Commission, notably in 


Class Rate Investigation, 1939, reported in (1945), 262 I.C.C. 447 which 


on appeal was upheld by the United States Supreme Court. See State of New 
York v. United States (1947) 331 DASi2S4; 

In defence of differences in regional rate levels, cost of ser- 
yice, differences in traffic density, and competitive conditions have been 
relied upon in varying degree. Under the method advocated in this Submission 
cost of service would remain primarily as a determinant of the general level 
of rates for the system as a unit. It would continue to be one factor in- 
fluencing the assignment of commodities to the various classes in the 
freight classification, and it would also be used wherever it becomes 
necessary to determine minimum levels for competitive rates. Likewise 
competitive conditions would not be a determinant of the general rate level 
within a region, but would be grounds for permitting departures from that 
rate level in particular cases. | 


It is proposed in the succeeding sections of this part of the 
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Submission to discuss in turn, (i) the origin of regional differences in 
rate levels in Canada, and the reasons offered for those differences; 

(ii) the case for the equalization of rates on a system basis as opposed 
to a regional basis; (iii) rate equalization and the Railway Act; (iv) the 
rate equalization in the United States; (v) equalization and regional 


transportation conditions. 


B. Origin and Asserted Justification for Regional Differences in Rate Levels 

In this section attention will be given mainly to the class rates, 
although it will be understood that commodity mileage rates show many sim- 
ilarities in development. The commodity rates will be discussed in a later 
section. 

The Canadian rate structure has developed on a piecemeal basis, 
differences in classifications and rates being at one time conterminous 
with the extent of small local systems. The consolidation of many small 
railways or their absorption into larger systems was paralleled by the dis- 
appearance of many local rate scales and the gradual extension of a common 
scale over an entire geographic region. The consolidation of class rates 
became stabilized at a relatively early date at the boundaries of geo- 
graphical regions although the transcontinental railway systems extended 
their operations into all the main regions. Five main rate territories 
emerged, each with its own scales of rates: 

(1) Ontario-Quebec Territory occupies the central part of the 

country between Windsor and Sault Ste. Marie, Ontario, on the 

west, and Diamond Jct., Quebec, on the east. 

(2) Maritime Territory rate levels evolved independently of those 

in Ontario-Quebec territory. Originally lower than the Ontario- 

Quebec scale, in 1923 the Maritime scale was made identical with 

the Ontario-Quebec scale. Since 1927 it has been 20 percent 

lower than the Ontario-Quebec scale in compliance with the Mari- 
time Freight Rates Act. 


(3) Ontario-Superior Territory comprises the "bridge" territory of 
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Northern Ontario between Sudbury and the Lakehead. Class 

rates in this territory are higher than the Ontario-—Quebec 

class rates. 

(4) Prairie Territory extends from the Lakehead and Armstrong, Ont. 
to Canmore and Edson, Alta., and Crowsnest, B.C. The Prairie 
scale is higher than the Ontario-Quebec scale for distance 
over 100 miles and is irregularly related to the Superior scale, 
being higher in some cases and lower in others. It is used for 
interterritorial traffic between Prairie and Superior territories. 

(5) Pacific Territory covered the area west of Canmore, Edson and 

ahs 

Crowsnest, but was merged with Prairie territory on July 1, 1949, 

by the Board's decision in the Mountain Differential Case. 

There have been other regional scales on a higher basis than 
either Ontario-Quebec or Prairie scales, although these have been gradually 
reduced in number. On the Northern Alberta Railways originally a scale 
higher than Prairie scale applied, but this was removed from all but the 
Waterways Subdivision, on which it remained until 1946 when it was removed 
by the judgment of the Board in Drummond v. Northern Alberta Railways, 

(36 J.O.R. & R. 322). Since then class rates on the Northern Alberta have 
been the same as in the rest of Prairie territory. On the National Trans-— 
continental and Lake St. John lines of the Canadian National Railways in 
Northern Quebec a seale higher than the Ontario-Quebec scale is still in 
effect. 

A brief summary of the more important changes in rate levels 
since the adoption of the ten-class rate scales in the various territories 
is given in Appendices A and B. This summary traces the various changes 
in first class, standard and town tariff rates for a distance of 200 miles 
from 1884 to the present day. It should be borne in mind that the rate 
comparison in these Tables would not apply identically for all other 
classes nor for first class for other mileages. Not only is the relation- 
ship between classes different in the Eastern and in the Western territories, 
but also the rate of tapering for distance is different. 


The original differences in rate levels arose from different cir- 
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cumstances in each case. The rate levels in Maritime territory have 

always been influenced to a greater or less degree by prior considerations 
of national policy, with rates on the government-owned Intercolonial Rail- 
way originally being set at lower levels than those in the Central Prov- 
inces. This difference in favor of Maritime territory was gradually re- 
duced during the period 1913 - 1923 until at the time of consolidation of 
government-owned lines in the Maritime Provinces into the Canadian National 
System it was removed entirely. In 1927 with the enactment of the Maritime 
Freight Rates Act, Maritime territory class rates became 20 percent less 
than those in Central territory. 

The reason for the original difference between the Prairie scale 
and the Ontario-Quebec scale appears to have been the light traffic density 
of Prairie lines in the early railway period in the West. The first stan- 
dard mileage tariff published by the Canadian Pacific in Western Canada 
became effective May 7, 1881, for distances up to 145 miles. These rates 
were approximately the same as the winter rates then in effect on the 
Grand Trunk in Eastern Canada. This period of equalization was short- 
lived, however, and when it became necessary to provide rates for longer 
distances a new tariff of increased rates, approximately 50 percent above 
those in Eastern Canada, was prepared by Collingwood Schreiber, at that 
time Chief Ingineer of the Government Railways. The reasons for the higher 
level of rates in the new tariff, which went into effect in the spring of 
1883, are stated in Schreiber's letter to the Minister of Railways in sub- 
mitting the tariff for approval: 

"In accordance with instructions received from the Honorable 

Minister, I have prepared for his consideration a freight 

tariff for the Western Division of the Canadian Pacific Rail- 

way. This, it will be observed, is higher than tariffs of 

the Railways in Eastern Canada, but I think it is only in 

proportion to the comparatively greater cost of operating a 

railway in the North-West.....and that the line runs for hun- 

dreds of miles through a district which, if not wholly un- 
settled, is very sparsely settled indeed, and which will yield 
but a very light traffic for some time to come." & 

It is clear from this that light traffic density in Western 
Canada at the time when the Canadian Pacific was first opened for traffic 

& Quoted in R.A.C. Henry et. al. "Railway Freight Rates in Canada", 
Ottawa, 1939, p. 91. 
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was the major reason for the initial difference in standard class rates. 
Higher cost of operation is also named as a factor, but it seems probable 
in view of subsequent operating experience in Prairie territory that very 
little of this was entirely independent of density of traffic. In Pacific 
territory the higher costs of operation in the mountains was the reason 
for the higher scale of rates, commonly referred to as the Mountain Dif- 


ferential. 


C. Rate Equalization on the System Basis as opposed to Regional Rate Levels 

Costs of operation and density of traffic are so closely related 
in transportation as rate determinants that it will be convenient to con- 
sider them as one. In this section we are contrasting the establishment 
of a single class rate level on the basis of the system costs with the 
establishment of different rate levels in different parts of the same system 
based on differences in regional costs. 

In Canada, the areas covered by rate territories and the railway 
systems do not coincide, the two transcontinental systems operating in all 
main rate territories. Economically the principal rate territories in 
Canada are not autonomous but are functionally related to one another, just 
as the railway lines in the territories are organically related to the 
transcontinental systems of which they are a part. Under these conditions 
a segregation of regional revenues and costs for the purpose of determining 
regional rate levels involves not only practical difficulties, but also 
difficulties in principle. <A railway system is operated as a unit in the 
sense that the objective of company policy is, quite properly, to make a 
maximum profit on the system as a whole. This is not to say that it is 
entirely a matter of indifference to the company what the regional results 
are, but merely that regional results are of secondary interest to system 
results. The separate lines and regions when merged into a single system 
become an organic unit which decreases the significance of regional re- 
sults, particularly for use in determing rate levels. The differences in 


function that arise within a system are numerous, some examples of which are: 
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(1) Branch lines are constructed, not because of the volume or 
profitability of local traffic, but because of their value as feeders 
to the main lines. Main line traffic density often can be only built 
up with the aid of numerous branch lines. The costs of maintaining these 
lines is in large part a legitimate charge on the system, and indeed if 
it had to be otherwise the branch lines would seldom have been built in 
the first place. Almost any branch line in Canada might serve as an 
example of this particular division of function, but the best examples 
are those lines built to develop new areas. Many branch lines have been 
built for the purpose of developing grain, coal, lumber, pulpwood and 
similar bulk traffic. 

The most recent illustration of the function branch lines in 
the system is provided by the Canadian National's Bell River branch in 
Northern Guebectss This new line which is to have a total length of 55 
miles has been constructed to tap new sources of pulpwood in Northern 
Quebec for shipment to Windsor Mills, Quebec. The value of the line is 
obviously in the volume of traffic which it is expected to develop for 
the system. The distance from Barraute, Quebec, where the line connects 
with the rest of the Stone to Windsor Mills, Quebec, is 503 miles. 

Its contribution to traffic on the system can therefore be expected to 
be great in proportion to the local traffic developed. 

What applies to single branch lines in the system applies with 
equal force to the various regions or subregions of the system. The 
motive for constructing lines in originally undeveloped regions is to 
develop additional traffic for the system. Each addition to the system 
has the effect of increasing the density of traffic along the main lines 
and particularly at the heart of the ee In the development of the 
Canadian economy no important’ industrial area of a size rivalling that in 
the Central Provinces has appeared so that the entire economy is in effect 
still part of the hinterland of Central Canada. 

(2) Control of the flow of traffic within the system may result in 
a heavy concentration of traffic on certain lines and through certain 


* 


& See House of Commons Debates, 1946, Vol. IV. pp. 4287-92 and pp. 4895-97. 
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areas. This often results from an operating policy of routing all treffic 
to the main lines as directly as possible even where perallel or shorter 
routes over secondary lines are available. While this may be an important 
factor from the standpoint of operating efficiency, nevertheless, it con- 
stitutes a further limitation to comparisons of profitability of different 
segments of a system. Its effect on traffic flow is clearly shown in the 
traffic density chart of the Cenadian Pacific Railway for 1948. See Out- 
line Submission of Canadian Pacific Railway to this Commission, Appendix 
p. 31. Obviously if the boundaries of rate territories were altered so as 
to shift certain important lines from one to another, regional operating 
results might be greatly changed. 

(3) Lines which function as bridge lines, funnelling traffic from 
one region to another, also distort regional rate comparisons. Generally 
speaking, such lines will prove to be highly profitable on any compari- 
sons of local costs end revenues even although they may originate or 
terminate almost no local traffic. 

(4) Changes in ownership of a line may result in a widespread 
change of function not only in the actual line transferred but also in 
many other lines. A similar case would be the construction or abandon- 
ment of a connecting link within the system. The consolidation of the 
Canadian Northern and Grand Trunk Pacific Systems in Western Canada 
changed various stretches of the mainlines of the separate systems into 
secondary lines. 

(5) The interest of the system as a whole necessarily will influ- 
ence the particular way in which traffic will move. It may also influence 
the selection of traffic and encourage one movement to the detriment of 
other movements over the system's lines. The results of such a policy 
where they cut across regional divisions will be reflected in the regional 
operating results. 

These differences in function of lines within a system meke the 
use of regional costs alone for rate-making purposes subject to many qual- 
ifications. Carried to its logical conclusion such a method would result 


in lower rate levels wherever the traffic densities were higher. There 


ein \(6 es 


carey ‘to caseaonr to ) euoetnqees os poy errneren . 2 


; A 


ax sre ordes tianets et walt pltiext no sostte adt akedeh alicdiin 


omen ener +07 vate obltoet nathenes att To tusdo «3 tna 


baedGs aKa bat! gids od Yowt fret ofiised antbansy to) voteat 
: ; i am a 


op hetesia ¢tew seabrodicres cis: to n2ebrsbouod edt Ti efanolvda> ef 


3 ijerojo Lanotges. yaeddons of exo aork saatl tnadroqat ntadt09. yu ioe 


a a ca 


; bese carte tLiaonry- é sigh od Loe 


mort of tent) gattleans? laonkt agbitd es notdonu doit awit kt (ey 
hyi Y 7 , : * 


) elLergas) -acoalrsgmes ejay [snotygey gctwotath oefa iettons ont re hae 


id breqmos yas ao sidadblew yinygid ad of svorq Lhtw eenil rouse cgattatnet a 
i te edents i ro yom edd dyvodi[s neve ssunsvert Ban alaos Tao of Io" — 
By ofMert Isool dn taomla) wanker 08 
Op hestqeoriw a ub tinget yam eatl s to qidaseimo at segaadd (b) 7 


ay : i 
A sf obis dud betirelaasti eeif fsudes edd ak vine ton solitons? to. sgaedo 


obaeds to. noitourvdanos oft ed bluow ease teliaie A .weatl see aa 
Ay 1 
edd 7 oifehiioanas eT -metjeys ett afdttiw antl gui? oandoo 8 ‘To Jas bar | 
a j 


Jour? bead fem ar sda acta 


— 


Puri, 1) Srey ee uf r t mo + eye * t . 


‘ . » a ‘ ra ‘ ” i e. r 
fart naesaye elerteqes @f7 to gentilatem ed? ‘bo aed Stents ego fasv bagadek 


nt caent 7 

Li 

 seltad £11 fiuseeeoen efoiw » os weseve edd Yo dnexetak esT (a) 

a : L At 

f - - ¢ n “ o ; 4 > >! 

eiteulint osfs y ] syom [Liwoottisas dotde ‘ob. yew raliso Kitaq add ‘ia 

anes ; on Pin 
20 tnemlieb edd of Saegevom sao egatsoone ban ofttaxy to coldooten ert ; 


ol 
ao a: ; af bal 406 | 
‘oyotfoy s dove te adivees etT .eank! 8 aor ey 2 ond tavo ad pomeN on ‘to 


| ; 
tay We we . -_ . ae he ie 
fger eit of hsfoelier ed titw cuoteivib Lagotget eaoros dit yers 218 


sad Inaet gander - a \y 


mgave 8 aittiw peskl te aotzogyt af Reno TSTTEE oeedT 


« 
au yoem of soucdme seacqrsd) anata e209 671 so) Sak eis00 tnaatgen' Xe i 1 
; ne | | ye Alou 
| dfvwern bivow boddtem a dive notauifonbe -thosgen we ov bola | “+9008 
| @redT .vertnis etew net) tenwb oft aid ‘pitt toverrede etover eden ee 

nb is ' Heit nA ial ig | 
9 | Plat. Un 
| hid ay f 


I a) + 
'y ar : i 7 
f mT 


lila 


would result a method of rate-making based almost inversely on the 
ability to pay. The central areas, while benefitting from the traffic 
and markets created by the system, would not be making a proper contri- 
bution toward the support of the system. At the same time a higher level 
of rates in the outlying areas would be a factor retarding the develop- 
ment of those areas. The difficulties as well as the disadvantages of 
regional rate bases can only be avoided by an equalization of rates on 


a@ system basis. 


D. Rate Equalization and the Railway Act 


The status of rate equalization under the existing legisla- 
tion is largely determined by the interpretations of Sections 314 and 
317 of the Railway Act. Section 314 reads as follows: 

"AJ1 tolls shall always under substantially similar circum- 

stances and conditions, in respect of all traffic of the 

game description, and carried in or upon the like kind of 

cars or conveyances, passing over the same line or route, 

be charged equally to all persons and at the same rate, 

whether by weight, mileage or otherwise." 

The meaning which the terms used in this Section are to have 
is indicated in Section 317: 

"The Board may determine, as questions of fact, whether or 

not traffic is or has been carried under substantially simi- 

lar circumstances and conditions, and whether there has, in 

any case, been unjust discrimination, or undue or unreason- 
able preference or advantage, or prejudice or disadvantage, 
within the main of this Act, or whether in any case the com- 
pany has, or has not, complied with the provisions of the 

three last preceding sections." 

From this section it will be noted that the Board has been left 
free to define as it sees fit the concepts which have to do with equal- 
ization. The Board's difficulty has been that while the very definitions 
of these concepts taken collectively will amount to a national policy on 
freight rates, yet the statute gives little positive indication of what 
such a policy shall consist. Under these circumstances it is perhaps 
natural that interpretations avoiding as much as possible any interference 


with the existing freight rate structure should have been preferred. Any 


step beyond that would threaten to place the Board in the position of 
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prescribing economic policy, a function which it has disclaimed for 
itself on many occasions. | 

This combination of circumstances will explain the main dif- 
ficulties that have stood in the way of rate equalization in the past. 
This can be made clearer by drawing a distinction between "personal" 
discrimination and "local" or "regional" discrimination. The term 
"personal" will be used here in a broad sense to cover, in addition to 
discrimination between persons at the same point, all discrimination 
over common routes to or from common destinations and origins and also 
discrimination between competive points where there is a common des- 
tination or origin involved. This type of discrimination is clearly the 
type prohibited by the Act as can be seen from the phraseology of the 
Section 314 just quoted: "substantially similar circumstances and con- 
ditions", "passing over the same line or route", “charged equally to 
all persons and at the same rate". The identifying feature of this type 
of discrimination is the presence of some direct connection or common 
point between the two hauls compared. Sometimes this connection is due 
to competition but otherwise it may be a straight physical identity. 

In contrast to this, the concept of "regional discrimination" 
is used here to réfer to differences in similar rates for the same com- 
modity in different regions. Prior to the formation of the Board of 
Railway Commissioners, the majority of complaints involved some form of 
personal discrimination. It was primarily to overcome abuses of this 


type that Parliament created the Board of Railway Commissioners in 1903. 


The early railway legislation in Canada, as in Great Britain and the United 


States, was particularly concerned with the removal of personal discrimina- 


tion, and in this respect the present Railway Act has descended essentially 


unchanged from the early legislation. With respect to personal discrimina- 


tion it may be said that the Act has fulfilled its purpose. Personal dis- 


crimination is no longer a serious problem for the reason that it is this 


type of discrimination which the Board has held to be prohibited by statute. 


& See British Columbia News Co. v. Express Traffic Ass'n. 13 C.R.C. 176. 
National Dairy Council re rate on butter 12 J.0.R. & R.144. Halifax 
Harbour Commissioners et al v. C.N.R. 20 J.O.R. & R. 221. 
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A considerable body of precedent has been built up dealing with the 
wide variety of conditions under which this type of discrimination is 
encountered. 

However, as experience has fully shown, it is not sufficient 
to remove personal discrimination to assure general satisfaction with 
the rate structure and rate regulation. A more outstanding issue in the 
many controversies over freight rates in the past has been regional dis- 


crimination. Important attacks on regional discrimination were made in 


1922. wliod -OsR 2 GR. 125550 im nthe Gapeunsie inch fil Rates Investigation, 
1927, (17 J.0.R. & R. 132), and most recently in the Mountain Differential 
Case of 1949, G9 J.O.R. & R. 1). 


In the past complaints on regional discrimination were often 


lodged on the grounds of unjust discrimination. But as the Board had 
already identified unjust discrimination with what has here been called 
personal discrimination, the complaints were rejected since obviously no 
question of personal discrimination was involved. 

The fact is that complaints against regional discrimination 
have foundered largely because such discrimination is not recognized as 
being within the statutory prohibitions of the Aebs It is true that Sec- 
tion 314, s-s. 4, of the Railway Act provides that "no toll shall be 
charged which unjustly discriminates between different localities." 

While this subsection is capable of being construed as forbidding re- 
gional discrimination it nevertheless is founded upon the concept 

"unjust discrimination" which has already been identified with personal 
discrimination. In several cases the Board has held that "actual detri- 
ment due to a difference in tolls and resulting from competition in the 
same market is necessary to establish unjust discrimination." See 

Empire Flour Mills v. M.C.R. (1913)3 J.0.R. & R. 18; Spanish River Pulp 
& Paper Mills v. C.P.R. (1923) 12 J.0.R. & R. 268. Such q ruling plainly 
delimits the meaning of unjust discrimination to personal discrimination. 
Strictly speaking, the Act can only be held to prohibit regional dis- 


crimination if it happens to be at the same time personal discrimination. 
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Another possibility of attacking regional discrimination is 
provided by Section 325 which provides that the Board may disallow any 
tariff which it considers to be unjust or unreasonable. However, a pro- 
test under this section would also be unsuccessful if a reasonable rate 
were itself to be defined as one free from unjust discrimination. The 
tendency has been to hold that comparisons of rates in different regions 
are largely irrelevant. Provided the rates within each region are 
"reasonable per se" there remains little ground for comparing them with 
lower rates in other regions. The differences themselves have been jus- 
tified by the Board by reliance upon several factors, e.g. cost of ser- 
vice, density of traffic, competition, historical circumstances, or mere 
peceraprical dissimilarities. 

The removal of regional discrimination, or in other words, the 
establishment of the equalization principle, will have to surmount the 
barriers in the present Act and in the accepted interpretations of the 
statutory provisions by the regulation body, There are good reasons why 
the Board cannot be expected to surmount these barriers without clearer 
direction from the statute itself. As already pointed out, all decisions 
on the nature of the freight rate structure are in a sense policy deci- 
sions. The Board's reluctance to embark on its own initiative on any 
fundamental changes in policy can be understood. The absence of a plain 
statutory direction that there must be no regional rate discriminations 
is sufficient to explain the Board's position that its main concern is 
with unjust discrimination and undue preference. 

The above interpretation of the issue is borne out by the fate 
of previous attempts to gain recognition of the principle of regional dis- 
crimination without being required to show explicit prohibition in the 
Statute. The best instance is provided by the history of Order in Council 
P.C. 886, passed June 1925. This Order in Council contains probably the 
most explicit reference to equalization of freight rates as a matter of 
government policy. Three paragraphs of this Order in Council are of par- 


ticular interest in the present connection: 
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"The Committee are of the opinion that the policy of equal- 
ization of freight rates should be recognized to the fullest 
possible extent as being the only means of dealing equitably 
with all parts of Canada and as being the method best calcu- 
lated to facilitate the interchange of commodities between 
the various portions of the Dominion, as well as the encour- 
agement of industry and agriculture and the development of 
export trade. 


"The Committee are further of the opinionthat to give effect 
to this policy, and considering the submissions made by coun- 
sel and important trade organizations representing different 
provinces and localities in the Dominion as to the disadvan- 
tages that would be suffered by such provinces and localities 
by any partial or incomplete consideration of the freight rate 
structure, a thorough and complete investigation of the whole 
subject of railway freight rates in the Dominion should be 
carried out by the Board of Railway Commissioners, the body 
constituted by parliament with full powers under statute to 
fix and control railway rates. 


eoeceoeeee 


"The Committee therefore advise that the Board be directed to 
make a thorough investigation of the rate structure of rail- 
ways and railway companies subject to the jurisdiction of 
Parliament, with a view to the establishment of a fair and 
reasonable rate structure, which will, under substantially 
similar circumstances and conditions, be equal in its appli- 
cation to all persons and localities, so as to permit of the 
freest possible interchange of commodities between the various 
provinces and territories of the Dominion and the expansion of 
its trade, both foreign and domestic, having due regard to the 
needs of its agricultural and other basic industries......" & 
It might be thought that with a statement of government policy 
as clear as this. the way was opened for the introduction of rate equal- 
ization in its broadest sense. However, in the General Freight Rates 
Investigation which followed, equalization was limited to that of pre- 
scribing branch line rates on grain in Western Canada equal to main line 
rates. Differences between standard class rates, town tariff rates in 
Eastern and Western Canada were left unchanged. Similarly, the Mountain 
Differential was not removed. The interpretation of P.C. 886 by the 
Board in the 1927 investigation apparently turned upon two phrases to be 
found in the passages just quoted, viz: "to the fullest possible extent" 
and "under substantially similar circumstances and conditions". The 
former phrase would appear to have been taken to mean “to the fullest 
possible extent permitted by criteria already applied by the Board". 


This would still permit regional costs, traffic densities and competition 


to determine general rate levels. The latter phrase necessarily brought 


& General Freight Rates Investigation, 33 C.R.C. 127 at p. 131. 


a Se 


vdeot 
‘ a 
med 0 pr wa” 
ee dnedy “iy Lew bh. id 


. y 
(ee 5 


a mete ai ere who Resin pais zat para | ‘hoa 2 
aah oo) as made Od: wits nt eeld biasol brie ‘esonive 
ave ‘wnsalvonq: Aap ye bers Vins ot biuow tend ave 
‘to nohtsvdbisann malgnvont so fatttaq Yas yey 
‘ipsedaens ovat sdefqmis bis dav torode 2 cord ede 
ata taed “ade je ‘eoF'ax tistes? yout eri to tnetdes 
,pvenotan hamod-yawtiet to reed s eid tuo Sele 
', vehas, eYowog (Ovi atin daemed tase Me $ : ae 
axliny [idaoo bas et 


1 ; 


1 


ae & tot ty DP ae éoté sing? on edt” 
hia Poe t dqeotoy 2) wales 
‘Geilo cauiley hes aew 
roku 2d be oom l Pred) 
setiy cia eidacosae? 
asonmeagvorio  telieta 
aonreq Lin of nokire 
efdteeoq dabedt 

itied Bae aecaivorg 

“jod ,ebats att 

‘Mae efi Yo sheen 


gemetnda oa thw dd Jdanod? ed Aiete FT 


x 
# off .eidd ea tele as 
; r outte iy 
Jsebaaid adi ot avis wt 
o 
iLiok dok: lw aoktayitee 


att domed subd 


1 now Jac csoneroT iG Fe 


ttei ery absawd roe nell bo — a 
at ie 


shevomet tot aw abd aie stiid 


ity Leave FOOL edt 


wi. aegeneng af 


i 


davanttsayotio taliets. orci scmahioed seb " Bas 


iF f 


eral ‘ob 3 gaa bloow cnet ‘ten 


(ioivk jataa 


‘ey 


» hae: the aires hint an beta ter0q taeize 


11125 


into play the restricted meaning of unjust discrimination. Under these 
circumstances it is not surprising that the Board found that the P.C. 

886 required no essential change in regulatory policy. In effect, this 
declaration of government policy became no more than a directive to the 
Board to review its previous judgments to determine whether the same 
criteria would permit at that time a greater degree of equalization. In 
the case of branch line and main line rates on grain the criterion of un- 
just discrimination was used to bring about equalization. Bveencarices 
tion between regions could not be supported by any of the criteria recog- 
nized by the Board. 

The fact that so little progress toward equalization resulted 
from P.C. 886 emphasizes the present need for changes in the statute it- 
self if any important change in regulatory policy is to be accomplished. 
The Board is precluded from taking effective steps towards equalization 
unless clearly directed so to do by the Act. Otherwise the Board may be 
open to the charge of determining policy rather than carrying out, a policy 


determined by Parliament. 


Several features of the efforts to obtain regional equality in 
freight rates in the United States offer interesting parallels with those 
in Canada. museatisniy the same problem was encountered in that the 
existing definitions of "undue or unreasonable preference" in Section 3 
of the Interstate Commerce Act had been restricted to apply to personal 
discrimination alone. Efforts of the Interstate Commerce Commission on 
its owm initiative to widen the definition were defeated by the Courts. 
Section 3 had provided that undue or GnPemsenabre preference should not 
be given to any particular person, company, firm, corporation or locality. 
The United States Supreme Court found in Texas and Pacific Railway v. 
United States (1933) 289 U.S. 627, that ports were not localities within 
the meaning of the word as used in Section 3. The section was therefore 


amended by Congress in 1935 by the addition of the words "port, port 
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district, gateway, transit point". In the Transportation Act of 1940 
a more determined effort was made to establish a concept of regional 
discrimination. At the same time Section 3 of the Interstate Commerce 
Act was again expanded, this time by the addition of the words "region, 
district, territory", which was clearly intended to enable the Commis- 
sion to attack the problem of differences in regional rate levels. 
Section 5 (b) of the Transportation Act of 1940 was even more explicit: 


"(b) The Interstate Commerce Commission is authorized and 
directed to institute an investigation into the rates on 
manufactured products, agricultural commodities, and raw 
materials, between points in one classification territory 
and points in another such territory, and into like rates 
within any of such territories, maintained by common carriers 
by rail or water subject to Part I of the Interstate Commerce 
Act, as amended, for the purpose of determining whether said 
rates are unjust and unreasonable or unlawful in any other 
respect in and of themselves or in their relation to each 
other, and to enter such orders as may be appropriate for 

the removal of any unlawfulness which may be found to exist: 
Provided that the Commission in its discretion may confine 
its investigation to such manufactured products, agricultural 
commodities, and raw materials, and the rates thereon as 
shippers thereof may specifically request be included in such 
investigation." 


The Interstate Commerce Commission interpreted these amend- 
ments and additions as laying down a definite policy for the removal of 


regional rate differences. In Class Rate Investigation, 1939, (1945) 
262 I1.C.C. 477 at p. 692 the Commission said: 


"It is clear that the main purpose which Congress had in 
mind was to bring about a greater degree of equalization, 
harmony, and uniformity in the different regional or ter- 
ritorial rate structures of the country. The method em- 
ployed to accomplish this purpose is equally plain. By 
the amendment to the substantive antidiscrimination pro- 
visions of section 3 (1) all discriminations in the form 
of undue or unreasonable preference or advantage, or undue 
or unreasonable prejudice or disadvantage, as between 
regions, districts, or territories, viewed as separate 
entities, were brought directly within the purview of the 
act along with all the other inhibitions previously in- 
cluded. We were then authorized and directed by the other 
provisions mentioned to remove any such discrimination 
found to exist in the proper proceeding. This means that 
such discriminations as those mentioned which result from 
differences in the methods of distributing the general 
rate burden in the several rate-making territories, or from 
any other cause, if not justified upon proper consideration 
of recognized elements of rate making applied in the light 
of the amended law are unlawful and should be corrected." 


In support of this interpretation the Commission cited 


the explanation to the Senate, May 22, 1939, of Chairman Wheeler of the 
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Senate Committee on Interstate Commerce concerning the amendment to 
Section 3: 

"The previous provision with regard to 'discrimination’ 

simply referred to discrimination as to ‘locality, port, 

port district, gateway, transit point! without specifying 
the region, district or territory. So we felt that by 
broadening the language we would at least take away that 
excuse, and we would provide expressly that the Commission 
should not discriminate in its rate structures." 

(Congressional Record, page 5889, vol. 84, part 6, 

76th Congress, lst Session.) 

The Interstate Commerce Commission's decision in Class Rate 
Investigation, 1939. supra, prescribed uniform class rates within and 
between all rate territories with the exception of Mountain-Pacific. 
This decision was upheld by the United States Supreme Court in State of 
New York v. United States, supra, so that the toncept of regional dis- 


crimination can now be said to be firmly established in the United States. 


F. Equalization and Regional Transportation Conditions 


The demand for rate equalization has in its aim the removal 
of many regional rate differences in Canada. The chief grounds for this 
demand are the following: 

(1) The existing differences have not been arrived at in any 
consistent manner, but are largely historical in origin. 

(2) The relating of rate levels to regional costs and traffic 
densities does not recognize the organic relationship of the 
different parts of a transportation system to the whole. 

(3) Differences in regional costs and traffic densities are not 
adequate standards by which to determine regional rate dif- 
ferences. Revenues and investment must also be taken into 
account. 

(4) Competitive conditions of earlier periods should not influence 
the levels of class rates today. Gompetition may be met by 
the publication of competitive rates lower than the normal 
level. 


(5) For reasons of national, economic and social policy it is 
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desirable that rate equalization be as thorough as possible. 

By themselves, neither differences in regional costs nor 

general competitive conditions afford sufficiently sound 

grounds for departures from a general level of equality. 

There remains the problem of setting the limit to which aes 
equalization should be carried. The advantages of rate equalization 
from a social and economic standpoint would be considerable to the 
country as a whole. Nevertheless we do not suggest that they should 
outweigh at all times such natural advantages in transportation con- 
ditions which particular regions may possess. While we take exception 
to any suggestion that the rate structure as it stands is the effective 
measure of any regional advantages or disadvantages as may now exist, we 
are not opposed in principle to permitting these advantages to be reflec- 
ted in general rate levels in some fashion, 

The index of such regional advantages should be the regional 
operating ratios, including an allowance for the investment in each region. 
In comparing the ratios for two regions, small or fluctuating differences 
should not warrant any departure from equalization. it is also important 
that full allowance be made for the organic relationship of each region to 
the system as a whole. Otherwise one region may be unduly advantaged by 
virtue of the revenue and traffic developed in other parts of the system. 
However, if over a reasonable number of years there is maintained a con- 
sistent difference in earnings ratios between regions, in the sense we 
have just indicated, a difference greater than could be attributed merely 
to temporary fluctuations in traffic or to the positions of the regions 
within the system, then some degree of departure from equality in the gen- 
eral level of class and non-competitive rates might be considered. Such 
a difference might be regarded as some indication of the transportation 
advantages enjoyed by a region, over and above the advantages accruing to 
it from its relationship with other regions in the system. 

The advantages of this method of scene advantages in 
transportation conditions are that it would avoid the misleading 


exaggeration of regional advantages measured by a standard of regional 
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costs alone. It would recognize that differences in the consist of 
traffic in different regions may produce approximately equality in 
earnings at a common level of rates, although there may be wide dif- 
ferences in unit costs and traffic densities. It would also recognize 
the existence of a zone within which the regional earning ratios may 


fluctuate without warranting a departure from rate equalization. 
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ITI __CHANGES IN THE RATE STRUCTURE REQUIRED BY 


THE EQUALIZATION PRINCIPLE 


A. The Class Rates 
(1) A Uniform Scale of Rates 

The present standard and distributing class rates in each 
territory should be replaced by a single scale of class ratds based 
initially on Ontario-Quebec town tariff rates and applying within all 
rate territories. This scale should also apply as a maximum for class 
rates between Eastern and Western Canada. By this means the dual system 
of class rates would be replaced by a single scale of class rates, and 
the discrimination resulting from the restricted application of distri- 
buting and town tariff rates would be removed. The selection of the 
town tariffs as the base is governed by the fact that they have served 
as normal class rates in Ontario-Quebec territory for over forty years. 
Unlike Prairie class rates they were not initially placed at a higher 
than normal level to offset light traffic density. Prairie class rates 
still show the effect of these early conditions. 

The extent to which the distributing rates displace standard 
rates as the effective rates is greater in Eastern Canada than in Western 
Canada. The extent to which the rates apply may be briefly reviewed here: 

Town tariff rates apply: 

(a) on traffic in both directions from and to numerous 

town tariff points in Eastern Canada. 

(b) as maximum rates to and from intermediate points. 

(c) between all stations in groups in Western and Eastern 
Ontario between Windsor and Montreal as provided in 
the International Rates Case, 1907. See Annual Report 
of Board of Railway Commissioners, 1908, in Sessional 
Paper 20c, Volume 43 (1909). 

(d) as commodity rates on specific commodities to and from 

particular non-town tariff points. 

(e) as truck competitive rates between all stations on higher 

Class traffic. 
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The Western distributing rates apply: 

(a) outbound only from larger cities and towns designated 

as distributing points. 

(b) as maximum rates to or from intermediate points in 

conformity with (a). 

(ce) as commodity mileage rates where published as such. 

(d) inbound to certain distributing centres on certain 

commodities when published as commodity rates. 

(e) as truck competitive rates between all stations up 

to a distance of 400 miles for third class and higher. 

The application of the town tariffs in Eastern Canada is more 
widespread than that of the distributing rates in Western Canada because 
of the numerous town tariff points concentrated within a relatiyely com- 
pact area and because of the two-way application of the rates. 

The dual system has been defended in the past by pointing out 
that the distributing rates (including the town tariffs in that term for 
convenient reference) have been extended to apply wherever traffic move- 
ments of any soneiderabie volume were offered. The burden of the standard 
rates has been minimized by the claim that only small or occasional traffic 
movements are charged such rates. Whenever traffic volume warranted, it 
has been claimed, the railways have published distributing rates. In this 
way, by far the greater part of the class rate traffic moves on distri- 
buting rather than standard rates. 

A class rate structure of this type involves an element of 
volume discrimination which should have no place in such a rate structure. 
The class rates are the basis of the rate structure, being the rates 
applicable in the absence of conditions justifying commodity rates. That 
there should be, in effect, two levels of maximum rates applying over the 
same territory, the lower of which applies to the larger cities and towns 
and the higher to smaller towns and villages, would indicate that mere size 
was being given undue preference. 

It cannot be too strongly emphasized that the reasonableness of 


a rate must be determined by its relationship to other rates and not from 
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the examination of the absolute benefits or disabilities involved. On 
class rates, in particular, it should be a matter of indifference whether 
one carload or a thousand are involved, unless it be frankly admitted 
that the larger centres and the larger shippers, in addition to the many 
other advantages accruing from their size alone, are also to receive pre-~ 
ferred treatment in freight rates. Equally irrelevant is the assertion 
that the relatively small amount of monetary disadvantage involved will 
excuse the lack of distributing class rates at small stations. This pre- 
supposes that a line can be drawn to distinguish negligible from not- | 
negligible disadvantages. This could only mean that the larger centres 
have some inherent right to more favorable rates. 

The railways are not obliged to publish distributing or town 
tariff rates except where the Board has found that their failure to pub- 
lish them has resulted in unjust discrimination. But even where dis- 
crimination has been found to exist the result has not always been the 
extended application of distributing rates. See Applications of Town of 
Simcoe for Town Tariff Rates, 10 J.0.R. & R. 500 and 17.J.0.R. & R. 327. 
The matter of extending the application of distributing rates has been 
left largely to the discretion of Peer eeyes upon the assumption that 
their self-interest in this matter would coincide with the public inter- 
est. The historical conditions in both Eastern and Western Canada which 
led to the establishment of these lower class rates have thus been treated 
with a deference which is clearly unwarranted. Early conditions have been 
permitted to congeal into permanent advantages. 

The chief objections to the dual class rate system, i.e. the use 
of both standard and distributing rates within the same territory, are the 
following: 

(a) The system tends to be inflexible in that the list of 

town tariff or distributing points is restricted. Often 
unnecessarily difficult and unjustifiable conditions are 
imposed on any town seeking to obtain the privilege of 
using distributing rates. 


(b) The distributing points have an advantage on all class 
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traffic and not merely on those commodities which move 

in considerable volume. 

(c) The system places difficulties in the way of the growth and 
industrial development of smaller centres while at the same 
time favoring the concentration of economic activity at the 
privileged points. 

In summary, there are no persuasive reasons why this original 
difference in treatment should remain permanently incorporated into the 
rate structure. It adds to the disadvantages of the smaller centres and 
the shippers of small volume, which are already sufficiently great by 
reason of their weaker bargaining power and thé differences between car- 
load and less-than-carload rates. All points should be entitled to the 


same level of class rates. 


(2) Uniform Scale to be Maximum for Interterritorial Class Rates 

At the present time the straight mileage class rate scales apply 
within Eastern and Western Canada but a different system of class rates is 
used for interterritorial traffic between Eastern and Western Canada. The 
latter rates consist of two factors, the Eastern factor being an "arbitrary" 
applying to Fort William which is the same for rates to and from in the 
area bounded by all stations Sudbury, Windsor and Montreal (know as rate 
groups A and B). The Western factor consists of the Fort William terminal 
rates, which are equivalent to the Prairie standard class rates less the 
130 miles, which result from the Fort William-Winnipeg constructive mile- 
age. The Eastern factor, which is different for each class, represents 
a considerable reduction on rates to Fort William from the rates that would 
apply if the Ontario-Quebec standard scale were used for actual distances. 

The two factors in the class rates from Eastern Rate Groups A and 


B to Edmonton and Calgary are as follows: 


Class: AO aus TOs Sc ae 5 OER GT ey): el 
Eastern arbitrary to 
Fort William 168 noo 114 OF 69 65 53 53 | 


Fort Wm. Terminal rate 380 316 253 191 Aik 152 108 91 90 
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The effect of this method of rate construction on rates to 
Western Canadian points varies considerably from the rates that would 
be charged on the basis of through mileage. The advantage of the two- 
factor rate over a through mileage rate based on the Prairie standard 
scale is greatest at Winnipeg and decreases gradually as one moves west-— 
ward until in western Saskatchewan and Alberta the advantage disappears. 
The positions of the lines of joining points that would have equal rates 
under the present system or by using through mileage on the Prairie stan- 
dard scale are shown on the map in Appendix D for the first six classes. 
West of these lines the present system produces rates that are higher 
than Prairie standard scale for the same distance, or rates derived from 
a reasonable extension of that scale above its present limit of 2,200 
miles. A distance of 900 miles for the Eastern rate groups to Fort 
William has been assumed in calculating through mileage rates. 

The above comparison demonstrates the fact that since the organ- 
ization of the present system of interterritorial class rates all class 
traffic between Eastern Canada and Alberta and British Columbia has actu- 
ally been charged a higher level of rates than the maximum rates author- 
ized for traffic within Western Canada, i.e. the Prairie Standard Class 
Rates. Insofar as Alberta and British Columbia are concerned no benefits 
are derived from the low Eastern arbitraries to Fort William and none from 
the deduction of 130 miles in the Fort William Terminal rates. Both these 
features in the interterritorial rates have been help up as compensating 
features for the long haul across the "bridge" territory from Sudbury to 
Winnipeg. This may be the case insofar as Manitoba and the eastern part of 
Saskatchewan are concerned. It can hardly be denied that the present sys- 
tem is distinctly prejudicial to Alberta. 

The significance of the comparison of these two-factor rates with 
Prairie standard rates should not be overlooked since this comparison will 
show the present class rates in the most favorable light. A more adequate 
standard by which to judge the present East-West class rates would be to 
use the Western distributing or the Eastern town tariff scale for compara- 


tive purposes. If this were done the lines of equal rates would obviously 


ee 


i T si ¥ 
7, ws su a f : 1 
“babe dank: vain ‘antl if ‘ | “Le 
dase hs leat wy: 
a er, me i Bra a Ae Salt WiC Cee ; Niet a PEM hae Pal 
> peabeala otter adi ko Ba ee ad {pan he Aiwctny al we 
J ayen asvon Bf se ‘vdtouberg ‘sassn 088 bat al goatan Wise yeas 
dt Oe ii eet Vile, 
i avweqqpsth opecasybe edd al regita bne nanetoy arian nindaes nt Lidno 
a . E maT % MA : ral 
e atat feupo event ftlyow game agkiog guinte,. To nents wat ‘to ara its 
- i) 


ies | 


i 


arr) ad y , ; iy ¥ a ! f| ; 
| ahdts 6. 2b off go eqaehia Ngedadt salew yc 1s at sue Sasaant. 
. =P) eee ay 
el?) av wou’) ots 208 


Faoty end nents i bool a a 


eek ondé wien 
eae. 


otnnodxs. oliaagas 


‘i 


* vad thy h 


reeetq add To 
Lg $e a 
SI224 sews ag 


id a f sda weed Y fs 


' ry y % 
nist iw offers. ie ; 
AL: . 7 re 


at 
trad hated ted and nk 
. ani ne 
[ied acol erg 10% Retina 


‘as 7 


a 


19 eR oo yam an neat 
hOiTeoRDO o’'56 come 
bofhutetq yivondalb 


soasolliogt« edt’ 


rave ed dbn Bivens ‘aston hrshs 


sina orld at eater eeslo dnpae 


; els 
Saag Tapnens cad epbut oe do beiw td 


; 


ot i 
WN ein en 


a aod axed om 10 yuastraett arned 


j ay «s 
i 


Maen Eaupe to wend 


fall a considerable distance east of their position as shown in 
Appendix D. 

The change in the rate structure to remove this disadvantage 
need not replace entirely the present basis of making interterritorial 
rates. The use of this basis could be continued, provided that the 
through rate on the new uniform class rate scale in all instances be 
used as a maximum. Moreover to adapt the uniform scale for inter- 
territorial use there would be no necessity to discard the present 
Eastern rate groups and calculate actual mileages from every station 
in Eastern Canada to Fort William. As assumed common mileage to Fort 
William or Armstrong from all Eastern rate groups A and B points of 
900 miles has been used in the illustration in Appendix D and we suggest 
this distance might serve in the actual construction of rates on the new 
basis. This distance is a reasonable average of the distances from im- 
portant Eastern points, since the actual distance to Fort William from 
Toronto is 811 miles, from Qttawa 874 miles and from Montreal 994 miles. 
This would not constitute any Sunde mantet departure from the grouping 
system that has always applied to and from Eastern points in connection 
with rates to Western Canada. Rates to and from the present rate groups 


east of Montreal could be treated in similar fashion. 


(3) Rates_on International Traffic in Western Canada 
The establishment of a uniform scale for class rates across 

Canada would relieve a further class rate grievance in Western Canada. 
This arises from the use of standard class rates for the Canadian part 

of the haul on class traffic between the United States and Western Canada. 
In spite of the volume of traffic which moves to and from the border gate- 
ways in Prairie territory, these points are not classed as distributing 
points, so that distributing class rates cannot be used except when pub- 
lished as commodity rates. This traffic is the only important traffic in 
Western Canada which still is charged standard class rates. It includes 
many articles essential to the Western economy, including agricultural 


implements, coal-mining machinery, oil-well drilling equipment and supplies 
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and other machinery and manufactured articles. 

Appendix E indicates the difference between standard and dis- 
tributing sixth class rates from the border gateways to certain Western 
cities. Sixth class rates were selected as these are the rates that apply 
on agricultural implements. While the adoption of a single uniform class 
rate scale near the level of the town tariff rates would alleviate this 
grievance the latter is sufficiently important to be removed regardless of 
the disposition of the dual system of class rates. 

If the present distinction between standard and distributing 
rates were to be continued, then the border gateways at least should be 


declared distributing points, in the technical sense of the term. 


B. Commodity Rates and Volume Discrimination 

With regard to commodity rates the equalization principle would 
require, in the absence of conditions permitting exceptions, e.g. 
competition: 

(a) General commodity mileage scales should be uniform in 
all regions for each commodity. 

(b) Specific commodity rates should be based on formulae 
which should be uniform in all regions for like commodities. 


(1) General Commodity Mileage Rates 


The general commodity rates include those rates which are pub- 
lished in the form of mileage scales, or as point-to-point rates to or 
from al] stations within a territory. The point-to-point rates themselves 
are usually based on a mileage scale, although the scale may not be pub- 
lished in the tariffs. General commodity rates may apply (a) between all 
stations in a given area, (b) from certain specified points of origin to 
all stations in a given area, or (c) to certain specified points from all 
stations in a given area. 

At the present time commodity mileage scales in Western Canada 
and Eastern Canada are not uniform. For certain commodities the scales 


are approximately the same in both territories: e.g. logs for manufacture, 
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fertilizer, coal (Alberta and Eastern British Columbia). The Prairie 
territory scales are lower for potatoes, pulpwood for manufacture, coal 
(Saskatchewan), sand and gravel, building brick, drain tile. Eastern 
commodity scales that are lower include scrap iron and steel, lumber, 
common lime and cement. Some examples of commodity mileage scales are 
given in Appendix F. 

By the equalization of general commodity rates, except where 
competitive or other conditions compel a departure from the standard 
pattern, the same level of rates would be available to shippers in all 
parts of the country. The method of attaining this objective in general, 
should be to adapt the lowest scale in effect as the new uniform scale on 
the assumption that this scale is one that has been satisfactory in the 
territory in which it has been used. As with other adjustments to be 
proposed in these Submissions, any net losses in revenue to the carriers 
should be made up by adjustment of the general rate level. 

Present regional differences in commodity rates are numerous, 
yet the majority of these differences are purely historical in origin and 
even at the time when the rates were first published did not measure dif- 
ferences between regions by any scientific standard. It is probable that 
many of the regional differences in commodity rates could be traced to 
original differences in the regional class rates. These have been carried 
over to the commodity rate structure wherever commodity rates have been 
based on some percentage relationship to the class rates. The general 
levels of rates within different pec tens may @kso have an indirect influ- 
ence on the commodity rate structure. If it has been assumed that regional 
costs are higher in one region than another, the commodity rates as well as 


the class rates may reflect that factor. 


(2) Specific Commodity Rates 
The establishing of a uniform level of specific non-competitive 
commodity rates will involve problems arising from the volume discrimina- 
tion which underlies the whole theory of commodity rates. By volume dis- 


crimination is meant the familiar practice of charging lower rates for a 
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larger volume of traffic. This may be done in a number of ways: 

(a) by assigning a commodity to a lower class in the classification, 
(b) by giving commodity rates in place of class rates on certain move- 
ments in place of class rates, (c) by giving a lower rate for a carload 
than for a less-than-carload shipment, (d) by giving lower rates for 
larger minimum carloads, (e) by giving lower commodity rates than 
normal commodity rates. 

It is a commonplace occurrence in merchandising to charge 
lower prices on goods sold in larger volumes, and rates established in 
any of the ways just described represent the same practice in the selling 
of transportation services. The importance of overhead or fixed costs, 
excess capacity, and the impracticability of determining any exact rela- 
tionship between particular rates and costs, make it in the railways’ 
interest to encourage traffic of the type that can provide a large or 
consistent volume. Volume discrimination can be considered a form of 
pressure upon or inducement to shippers to avoid unnecessary waste in 
transportation service. More heavily loaded cars increase the efficiency 
of railway operations per unit of traffic. While this function of volume 
discrimination is of value, it is not to be taken as an end in itself. 
Operating efficiency must be realized within the limits of meeting the 
transportation requirements that exist. Unless a limit is set to the 
amount of volume discrimination permitted, it would be easy to slip into 
the position that an entirely different standard of reasonableness in 
rates applies to heavy movements of traffic than to light or occasional 
movements. 

The establishment of non-competitive commodity rates on a uni- 
form basis can be one means of setting a reasonable limit to the amount 
of volume diecetuiteton in the rate structure. With regard to commodities 
that move on commodity mileage scales the adoption of uniform scales pre- 
sents little practical difficulty. For specific commodity rates, however, 
it may be necessary to develop formulae for their construction where none 
at present exist. For many such rates formulae are already in use, al- 


though in general they apply only on a regional basis, as is now the case 
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with class rates. Thus. for example, the normal commodity rate for 
newsprint in Western Canada is considered to be 90 per cent of fifth 
class distributing rates. The mills at Pine Falls, Man., and Kenora, 
Ont., are not located at distributing centres, so that the rate in the 
absence of the normal rate would be fifth class standard rate. New 
mills established on the Prairie could be expected to receive rates 
made on the same basis. Similar formulae are used for a number of 
other commodity rates--the general type most frequently used in Western 
Canada being the substitution of distributing rates for standard class 
rates. 

Uniformity in non-competitive commodity rates. as already 
pointed out, does not involve the extension of commodity rates to all 
possible movements of traffic. The extent to which the equalization 
will apply will depend on the nature of the commodity and of the move- 
ment, but some relatively clear-cut distinctions can be mentioned: 

(a) On primary products, whether of agriculture, forests, or 
fisheries, mines, etc., commodity rates should be uniform from all pro- 
ducing areas. For products of agriculture where production is uniformly 
dispersed over wide areas. commodity mileage rates offer the best solu- 
tion. Certain products of agriculture, e.g. sugar beets, are produced 
in limited and clearly-defined areas and rates covering points outside 
such areas are naturally not required. For products of forests. mines 
and fisheries, it may be sufficient to maintain normal commodity rates 
only from actual mills. mines and shipping points. subject to the right 
of new shipping points to receive the same basis of rates. Rates cover- 
ing processing-in-transit S28 Similarly required only to and from pro- 
cessing points. 

(b) .On semi-manufactured and fully manufactured commodities, 
commodity rates may be limited to and from actual points of manufacture, 
subject again to the right of bona fide manufacturers or processors of 
the same commodities to obtain the same basis of rates. 

The equalization principle applied to commodity rates in this 


fashion will preserve those distinctions in rates which do not involve 
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regional discrimination or favorable treatment on account of volume 
alone.’ The small shipper should not be denied the equality of treat- 
ment to which he is entitled. If lower commodity rates were given 

to some shippers solely because of the volume of traffic which they 
provide the railways, certain undesirable consequences would follow. 

If the small shipper, whose volume is not sufficient in the railways’ 
opinion to warrant the lower rate, is charged the higher rate, it mst 
be because it is assumed that his traffic can afford to bear the higher 
rate. It is difficult to avoid the conclusion that if the small ship- 
pers' traffic will bear the higher rate, then the large shippers' 
traffic could bear the same rate equally well. If this were the case 
the railways might be in the position of giving up revenue unneces- 
sarily. On the other hand, if it is considered that the large shippers’ 
traffic can only move on the lower rate, the charging of a higher rate 


to smaller shippers would have even less justification. 


(3) Carload and Less-than-carload Rates 

Section 314 s.s. 3 of the Railway Act permits the charging of 
lower rates for carload then for less-than-carload shipments. This is 
not exclusively a matter of volume since the responsibility of loading 
carload shipments rests with the shipper, whereas less-than-carload 
shipments may be delivered to the railway freight sheds to be loaded 
by the railways. There is a difference in service performed. The 
Interstate Commerce Commission has even gone so far as to rest the 
distinction between carload and less-than-carload rates solely upon 
the difference in cost of service. See In re Container Service 173 I.C.C. 
377. Nevertheless it is difficult to escape the conclusion that volume 
is. an important factor in this distinction, although it is significant 
that the Commission should take such an extreme position, if only to avoid 
having to recognize any preferential treatment being given for volume alone 
As a method of encouraging shippers to use railroad transportation in the 
most economical manner, the distinction between carload and less—than-car- 


load rates would have to be maintained under any plan of equalization. 
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This is not to say that the extent of the difficulties in rates at 


present is necessarily fair and reasonable in all cases. 


(4) Rate Differentials Based on Different Carload Minima 

This type of volume discrimination is different only in degree 
from the distinction between less-than-carload and carload shipments. 

It has been customary for the railroads to publish lower rates for larger 
carload minima in some cases. Apart from cases compelled by competitive 
conditions this practice could create a preferred position for the 
larger shippers. 

The Interstate Commerce Commission has taken a critical atti- 
tude toward varying minima and in several decisions has stated that this 
type of rate-making should not be encouraged, although no outright pro- 
hibition has ever been declared. Nevertheless, doubt in the mind of the 
Commission as to the propriety of this practice is evident in numerous 
decisions. See Mathieson Alkali Works v. Louisville and Nashville R. Co. 
15501.C.C. 784. 

A similar issue is presented in the case of trainload rates, 
arising usually in connection with bulk commodities, such as petroleum, 
coal and ore. Here the position of the Board of Transport Commissioners 
in refusing to consider larger minimum units than carloads would appear 
to be in the public interest. Rates varying with carload minima and 
rates for units larger than carloads confer advantages upon the larger 
shipper, and if there are sufficiently compelling reasons for lowering 
rates based on the factor of what the traffic will bear, this should be 
done in a manner that will not penalize the small shipper but rather 
will enable him to participate on equal terms. 

On certain commodities, owing to the nature of the commodity 
or the minimum scale of operations e.g. coal, ore and bulky commodities, 
differences in carload minima may involve no hardship to shippers, since 
few if any may have any difficulty in making up the highest minimum loads. 
On general merchandise and manufactured articles, however, varying carload 
minima may involve an unreasonable advantage to larger shippers or larger 
cities. For this reason the practice should be confined to cases where all 


shippers have a reasonable chance of using the lower rates. 
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IV COMPETITION AND THE RATE STRUCTURE 


_ A. Competition as a Factor in the Level of Class Rates in Canada 


It has frequently been claimed that the lower class rate 
levels in Eastern Canada, both for standard and town tariff rates. 
are the result of competitive conditions in that area. This claim 
has been used on different occasions as an argument against the prac- 
ticability of class rate equalization. In this section it is proposed 
to outline the origin of Eastern class rates and to note the extent to 
which they reflect competitive conditions, past or present. 

The present standard class rates appear to be direct descen- 
dants of the original maximum class rates which the railroads were re-- 
quired to publish in compliance with the Railway Act. The maximum rates 
were set at a high level in the first place by the railroads to allow 
themselves considerable leeway in the making of other rates. This point 
is brought out by Professor S. J. McLean in his discussion of the system 
of rate regulation in Canada prior to the formation of the Board of 
Railway Commissioners: 


"The policy of the Railway Act with reference to the regula- 
tion of rates proceeds from the fixing of maxima. These maxima 
are fixed so high that the traffic will not bear them. The 
class rates enforced by the companies are within these maxima. 
The fact that the class rates so imposed by the companies are 
within the limits of the maxima approved by the Governor in 
Council is considered by the railway companies as an argument 
in favour of their reasonableness. In many cases the traffic 
will not stand the established class rates, and concessions 
have been made by adopting commodity tariffs which take speci- 
fied commodities out of the official classification. The 
granting of these commodity rates has not proceeded upon any 
definite principle. Sometimes they have been granted to meet 
American competition. In other cases they have been granted 
because of urgent representations that the traffic will not 
bear the established class rates. But where such concessions 
have been made it has required a considerable amount of pres- 
sure on the part of the shippers. And the ultimate determina- 
tion as to whether the rates should or should not be granted 
has rested with the railway--one of the parties to the rate 
contract." 


In the history of the standard class rates given by R.A.C. Henry 


and Associates in "Railway Freight Rates in Canada", no indication is 
& (Sess. Papers: Vol. XXXVI, 1902 No. 20A, - p. 65) 
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given that the Eastern standard class rates were even decreased for any 
reason after 1884 until the rate reductions of 1921. This is illustrated 
in Appendix A of this Submission which is based on data obtained from the 
foregoing work. It will be noted that the standard first class rate for 
200 miles remained at 46 cents from January 1, 1884 until March 15, 1918 
when it was increased to 53 cents. It is therefore difficult to discover 
the basis for the claim that Eastern standard class rates have been de- 
pressed because of competition. In fact, their origin as maximum rates 
offers an explanation of the Sete ieee extent to which they have 
been used since their establishment. 

The differences between Eastern town tariffs and Western distri- 
buting rates are considerably greater than those between the standard rates 
in the two territories. Apart from seventh to tenth class rates which are 
on the whole slightly lower in the West, the differences in favor of the 
Eastern scale increase rapidly with distance as will be seen in Appendix 
C, which shows the differences between the rates for distances up to 600 
miles. 

As far as can be ascertained the Eastern town tariffs resulted 
from early competition between the Grand Trunk and Great Western Railroads 
in Western Ontario, As far back as 1874 the town tariffs applied from 
eight cities and towns where these lines were competing. See Application 
of the Town of Simcoe (1920) 10 J.O.R. & R. 500 at 501. The first standard- 
ization of town tariffs in Ontario-Quebec territory went into effect on 
September 2, 1891, when a uniform scale of rates for distances up to 400 
miles was adopted. The method that was used in constructing this scale is 
of interest. Standard class rates then in effect were used but applied for 
greater distances. The "shrinkage" in mileage on the town tariffs averaged 
one-quarter. Thus the town tariff rates for 100 miles was equivalent to the 
Bei ondand rates bop fhe Say and for 400 miles was equivalent to Standard 

rates for 300 miles. In other words, the constructive mileage varied with 
the distance to preserve essentially the same tapering as in the Standard 
Scale. 


The reorganization of the town tariff rates that resulted from the 
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Board's decision in the International Rates Case, June 6, 1907,* had 
its origin in complaints over the fact that rates from United States 
points at the Detroit, Port Huron and the Niagara gateways to Tener 
were lower than from intermediate Canadian points. The new schedule of 
town tariff rates adopted, known as Schedule A, was constructed with 
rates from American border points as maxima for Canadian intermediate 
points. The level of rates adopted was determined by certain key rates, 
viz., first class rates of 58 cents from Detroit to Montreal, 48 cents 
from Ft. Erie to Montreal and 36 cents from Detroit to Toronto. The 
controlling competitive factor in the establishment of Schedule A rates 
was the Detroit-Montreal rate which the Grand Trunk had made equal to 
the Detroit-New York rate in order to attract American traffic to its 
lines. The town tariffs were revised upward in the Eastern Rates Case, 
1916, 6 J.0.R. & R. 133 but since then have received only the same hori- 
zontal increases and decreases as the standard class rates. 

While it is true therefore that competition influenced the 
original level of the town tariffs, it is important to note the partic- 
ular type of competition and effect which it had on the rates. The 
competition was compelling only in the sense that the Board itself pre- 
scribed the Schedule A rates in International Rates Case, 1907. As was 
clearly established in that Case, the Canadian railroads had been able 
to maintain higher rates to and from intermediate points for many years 
in spite of the existence of competition at Detroit. The lower level of 
rates within Southern Ontario was brought about not by the pressure of 
competition but by the Board's decision to remove the long-and-short-haul 
discrimination that existed in these rates. 

There are several reasons why the contention that Eastern town 
tariffs are depressed by competition should be carefully examined: 

(1) The original competition between Grand Trunk and Great Western 
Railroads which initiated the town tariff rates ended with the absorption 
of the Great Western into the Grand Trunk System in 1882. 

& Annual Report of Board of Railway Commissioners, 1908. Sessional Paper 
20c Volume 43, pages 19-21. 
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(2) After the establishment of the Schedule A rates in 1907 no 
subsequent reduction was ever made in town tariff rates to meet competi- 
tion from American rates based on American tariffs and classifications, 
and in fact the level of American class rates has been for some years 
considerably higher than the level of town tariff rates. 

(3) Town tariff rates within Ontario and Quebec were established 
as normal rather than as competitive rates. Paragraph (d) of the Board's 
Order No. 3258, International Rates Case (1907), supra, reads as follows: 

"(d) That from points competitive with the lake and river 

lines the companies may publish from and to such competitive 

points, during the season of navigation, such commodity 

rates as may be necessary to meet the competition of the 

water carriers, and shall also publish from Toronto to Ham- 

ilton to Ottawa and Montreal, and intermediate points, com- 

petitive class tariffs on the basis now existing, but not to 

exceed the mileage rates referred to in the said clause 'a'." 

The rates referred to in clause "a" are the Schedule A rates. 
It is apparent that water competition then as now was met by the railroads by 
the publication of competitive rates. Significantly, the town tariffs were 
not classed as competitive rates at the time of the 15 percent increase in 
competitive rates, September 15, 1948. 

(4) The extension of Schedule A rates to interior points not subject 
to water competition is further evidence of the intention to prescribe a 
uniform pattern of rates throughout Southern Ontario. 

(5) Schedule A was put in effect prior to the existence of motor truck 
competition, so that this type of competition could not have influenced the 
original level of rates. 

(6) Water competition in Eastern Canada was met largely by the pub- 
lication of summer rates. Package freight rates on the Great Lakes and 
St. Pageance have been under the Board's jurisdiction since the coming 
into effect of the Transport Act in 1938, but there had been in effect 
prior to that date a system of differentials adhered to by both rail and 
water carriers. In the 21 Percent Case (1948) 38 J.O.R. & R. 1 the Lake 
Freight Association applied to the Board for an increase in rates sufficient 


to maintain rail-water differentials, even though this meant a greater per- 


centage increase in water rates than in rail rates. 
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Complaints regarding differences between Eastern town tariffs 


and Western distributing rates have been made to the Board on many 


x 
occasions. 


On each of these occasions the Board has ascribed the dif- 


ferences to competition. In the Western Rates Case, Drayton, C.C. said 


at p. 1373 


page 137: 


"The Board's action in this case (the International Rates 
Case) did not turn one way or the other on the question of 
the companies! financial standing, but was to remove and 
did remove admitted discriminations, the result of such 
discrimination being that the Western American shipper could 
use the Canadian lines at a proportionately much lower rate 
than the Canadian shipper could. The effect of the Order 
was merely to put the Canadian shipper on an equal footing 
relatively, so far as reasonably could be done, having regard 
to the different classifications obtaining in the different 
countries’, Paoniyt 


"....In the decision, the Detroit rates were made the maxima 
easterly, in so far as the differences between the American 
and Canadian Freight Classifications permitted. 


"The Detroit rate itself had been worked out as a result of 
the competition between American rail carriers and water 
carriers. The result of this is that the effect of the com- 
petition between American rail carriers and water carriers, 
which brought about the Detroit rate, is carried through the 
revised "town" tariff scale as directed in the decision of 
the Board." 


In the General Rates Investigation 1927, McKeown, C.C. said at 


"....the difference in standard mileage between eastern and 
western Canada, has been so often thoroughly explained, and 
reasons therefor developed that it is sufficient to say that 
under conditions as they exist, no other course seems possible 
to follow. One cannot ignore the existence of water and other 
competition which lies at the foundation of this distinction 
and which has been completely developed in many judgments of 
the Board." 


Given the origin of the standard class rates in Eastern Canada 


as maximum class rates, prior to the publishing of tariffs in Western 


Canada, it is difficult to agree in the views expressed in the above judg- 


ment as to reasons for the differences in standard class rates. 


As already 


pointed out, the original level of Prairie standard rates was’chosen so as 


to allow for the light traffic density in the early years. The level of 


Prairie standard rates was never held to be the normal level at which 


& See Western Rates Case (1914) 17 C.R.C. 123 at 159, 166 ff. 


> 


Freight 


Tolls, 1922, 12 J.0.R. & R. 61 at 72; General Freight Rate Investiga- 


tions 1927;01 7. 20.Re Gon. 231 av 336. 


FAT 


Rl vo ’ 
* saonat que 


savall Lonoltant redo ed)» sane atid Pererer B bewela 
. id’ 0 wodto ‘eld “10 Yew ene ‘ove! tau Hao 
bas ovomee Gh BeBe Soe ‘gattbosss fg betentt ‘setaaqnes’ oe 
(oon to buees one eaotian tabtoa th boxitahs s¥ouet b 
‘Soto weqgita gaatyegh areddell edd Jpdy. gated wortentatioath — 
| a ats; reel Aya ylasado: FtOga! Ig’ 2 oH e aL bara) eiy eay ~ 
‘a “ge oad Yo Toots kT. Hinde saqidg, naibaciad odd cmdd a 
gnigaot Isype ame po segqide serbs sand echt +99 o¢ yletem saw :. 
bisgot gaived ,aneb ed pieon Yidsnoessy aa tsT oF lov itater 
 ¢qoeeTrth add ab gatatstdo shottasttineaio tuetetitb ed? of 
. oes) ee eCOSTIRGOD - 


4 
tt retour’ | 


oi 


3 
4 


ae 
> 


| am xem ett .ebaoetewlaedat, ¢ Oiniceb edd aT, sah 
‘y. ygcbvomd edt’ nosmted ascaere Ptr h eo 78) 08 af VN tage ane 
: . bad diterteq amoltat!itigesty jdateat natbanad bes ; me 


& fo ¢fedor eo ea tne bestow 140d tal Theact ovat 7 boad of owt" ‘ - 
traso List avolzeas meowsed goles .hreqmos en? “ 
‘ = dd at gids to Jimean off +exeinreo 
B's wonhgyso sevew bat ane@biaeo Lier seottvesh geewed sole tiieq 


| dd. dgtiosdy Selurso Bt Vedat Jicxe@ odd toda Jaguars noldw - 
Sy notrateeb off of badeearh 2s solace Stiaay "“nwos* beelver ney iy 
J ¥ . *, beso8 edd . 7 
; ’ 


, ‘ ~ . 1p ae a wm te a; ad ns 
D ,cwostod VSO anotgcyiseoval ged sn i Bree” ote nt 


cecwted essetia bishasve ai ooaoistiih eddy...” 

icvoxyuds nedto ca need pad ,Bbewa) atevGew 
»] di teat bLeqoleaveb toleaveds eapsaet 
») gartwor tedsG Of ,teine yor? se anoti lines robs 


y 9 jaixe eHd etengt fonaaa end ; .wolfel oF ©) © 
th ste ‘to nobsabeto’? eft da soll coldw mois iteqsoo | 
y 4 


Dirt, Wasa oP heap lew eb viedefqnoo reed ead doldw bes. ei 
: ",bre08 ede ~~ - >) 


+ 


teat of seter eaeto brabasia eit to aigivo eis nevid 
ae 
ok attired to gatdeFlduq eft of rota «neten eeato os oa 


if) of beeeetexe dwely etd of 2073S ot digolTt Lp ef dt she 
: : -huse vo f 

. Pots oO ” ar, 
afo. baabuetfe ot seoneretTip oAd 103 ‘ecoubes ot as trem 
; : is oe 

' 5 : » - 


sw aoded busbaete sitlesd To fewed ne ,tuo 5B 


7" ,exaey yfise oft os yi heneh at tian folky hE edd 10?) wolts of 


fovei Lawton edd otf od Blond {even aw asdex brabuade ¢ ibe? 
fare Cae My } ‘ ath i ; 


s iy | a) anh 6 j ' A ee abe. 
V2 QOL .C8L ge ESL OLR. a by a (stet) ase poled veda 
ejaf oi2 bso Poste St te te Ms 


Oot SL SSeL ot 
§ ee - 
FSCS a aA a is 


11147 


Eastern standard rates would have been but for the existence of com- 
petition. 

There can be general agreement on the existence of the com- 
petitive factor in the Eastern town tariffs at the time of their con- 
struction, but this cannot be a sufficient reason for departures from 
the equalization principle in the town tariff rates today. While 
competition has always been present in some form in Eastern Canada, 
it is clear that the competition which influenced the Schedule A rates 
in 1907 is either non-existent, neutralized, or met through the publi- 
cation of specific commodity rates today. The town tariffs for many 
years have functioned as normal class rates in Bastern Canada, and 
their level has not been varied to meet changing demo k tate conditions. 
The ponaidenebis difference between Prairie distributing and Eastern 
town tariff rates are. caused, not by current competitive conditions, but 
by the numerous factors operative at the time of their respective origins. 
It is submitted that in no case would any adequate standard of regional 
differences in rates warrant the differences between the two scales which 
now exist. 

The importance of this problem should not be underestimated. At 
the present time competitive conditions vary widely throughout the country. 
Geographic reasons account for some of this variance but other factors have 
intruded. The Government of Canada has made large investments in canals 
and harbor improvements in Eastern Canada. These have created competitive 
conditions which have been highly advantageous to that area in so far as 
peeteber vation rates are concerned. It is true that wontons Canada derives 
benefit from the canal system in the carriage of grain, but the extent of 
this benefit should not be exaggerated. In the first place a considerable 
part of the Alberta crop under normal conditions will move via Vancouver. 
In the second place it should be recalled that the building of canals was 
a@ measure taken, not primarily %: create a traffic outlet where none pre- 
viously existed, but rather to create a competitive outlet through all- 
Canadian territory and via Canadian ports. Alternative routes via the Erie 


Canal and Hudson River to New York or via rail from Buffalo to New York or 
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other United States ports on the Atlantic have been available. The 
Canadian routes have been competitive with those via American’ ports. 
The. successive investments in canals were motivated in large part by 
the desire to retain Canadian traffic for Canadian routes and capture 
United States traffic from competing United States routes to the Atlan- 
tic Seaboard. 

Looked upon in this light it becomes a debatable point whether 
the benefits of this policy have been equally divided between East and 
West. Against the benefits accruing to the West must be set the relative 
disadvantages produced by the attraction on industry and commerce exerted 
by a low competitive rate level in the Great Lakes area. It is possible 
that competitive conditions have reduced the amount of the return on this 
investment in rail transportation facilities in this area. But it is 
also meninis that favorable competitive rates have encouraged the con- 
centration of industry in this area, and the greater density of traffic 
thus created may have offset the effect of reductions in rates on the 
carriers' returns. For this reason, the level of competitive rates within 
Central Canada is a matter of more than local concern, particularly since 
the results of Federal Government policy have intensified the competition. 
It is important that any unwarranted difference in competitive rates be- 


tween regions should be removed. 


B. The Control of Competitive Rates 

Competitive rates and tariffs are dealt with in three different 
sections of the Railway Act. Section 314 (5) contains the long-and-short 
haul rule. Exceptions to this rule are permitted if "the Board is satis- 
fied that, owing to competition, it is expedient to allow such toll". 
Subsection 6, immediately following, provides that "the Board may declare 
that any places are competitive points within the meaning of this Act". 

Section 328 provides the railway tariffs shall be divided into 
three classes: standard, special and competitive. 

Section 329 (4) states what the competitive tariffs are to 


specify: 
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"The competitive tariffs shall specify the toll or tolls, 

lower than in the standard freight tariff, to be charged 

by the company for any class or classes of the freight 

classification, or for any commodity or commodities, to 

or from any specified point or points which the Board may 

deem or have declared to be competitive points not subject 

to the long-and-short-haul clause under the provisions of 

this Act." . 

Section 332 provides for the filing of competitive tariffs on 
short notice "to meet the exigencies of competition". 

"Competitive tariffs shall be filed by the company with the 

Board and every such tariff shall specify the date of the 

issue thereof and the date on which it is intended to take 

effect: Provided that where it may be necessary to meet 

the exigencies of competition, or as the Board may deem ex- 

pedient, the Board may make rules and regulations governing 

the filing of publication of such tariffs, and may provide 

that any such tariffs may be acted upon and put in operation 

immediately upon the issue thereof by the company, before 

they have been filed with the Board, or may in any case make 

a special order or direction allowing any such tariff to go 

into effect as the Board shall appoint." 

It will be noted that Section 329 (4) of the Act appears to con- 
sider competitive rates almost wholly in connection with the long-and- 
short-haul rule. Competitive tariffs, according to the language of this 
Subsection, would appear to be authorized only between points which the 
Board has declared competitive points not subject to the long-and-short- 
haul clause. In this respect the legislation has been rendered out-of-date 
to some extent by motor competition, since apparently the statute has en- 
visaged all competition as occurring at specific points in the manner of 
rail or water competition over fixed routes. The pervasive and blanketing 
effect of motor competition over an area gives less occasion than other 
forms of competition for making exceptions to the long-and-short-haul rule 
by the railroads. 

The nature of competition in transportation makes it obvious that 
the control of competitive rates cannot be achieved by arbitrary methods. 
Administrative rules and procedures must remain subject to adaptation or 
modification, at the discretion of the regulatory authority. Statutory 
provisions regarding competitive rates should lay down the basic principles 
without binding the regulatory authority too closely to a rigid procedure. 


The achievement of the broader objectives of the regulation of competitive 


rates is of greater moment than the adherence to a detailed and inflexible 
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system of rules. 

Up to the present time the regulation of competitive freight 
rates in Canada has been largely concerned with the statutory prohibi- 
tion against "unjust discrimination". In Nanaimo Board of Trade v. Cana- 


dian Pacific Ry. 8 J.0O.R. & R. 105 at 108 the Board said: 

"The railway company's untrammelled right to meet or dis- 

regard competition is subject to this qualification-—-that 

after having elected to meet competition at any point on 

its system in a district where similar operating and traf- 

fic conditions obtain, the competitive rate should be ex- 

tended to other points in the common district." 

In general, only where "unjust discrimination" results does the 
Board feel called upon to intervene in matters Paleo ae competitive 
rates. In Canadian Freight Association v. Colonial Steamships (1939) 

29 J.0.R. & R. 423, the Board disallowed a new rate on the ground that 
it a lower than competitively necessary, but in this case both parties 
were under the jurisdiction of the Board. 

Apart from "unjust discrimination" there are other problems 
involved in competitive rates which call for a close and continuous 
supervision on the part of the regulatory authority. As to these prob- 
lems the present statute offers little guidance to the Board. 

The first class of such problems comprises those arising from 
changes in competitive conditions. Rate competition may decrease or 
disappear altogether. This may be either due to the decline or dis- 
appearance of the competing agency or to the desire of all carriers to 
avoid ruinous rate-cutting. In either event competitive rates should 
not remain at unnecessarily low levels. The differences between pone 
petitive and non-competitive rates should closely reflect the effective 
competition. 

The second class includes problems connected with the status 
of a competitive rate. In some cases the Board has established rates 
reflecting competitive conditions existing at the date of its judgment, 
and in other cases competitive rates have been made by the carriers them- 


selves; in both cases the rates in the course of time may have come to be 


regarded as normal rates for the traffic concerned. Competitive rates 
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having this status should be recognized as normal rates and extended to 
other regions in accordance with the equalization principle advocated in 
this Submission. 

A third class of problem involving competitive rates is the one 
which concerns the relationship of competitive rates to the rest of the 
rate structure. For example, the compensatory nature of a specific com- 
petitive rate should concern the Board wherever there may be reason to 
believe that the rate is unduly low, either from its effect on the car- 
rier's revenue position or on the position of the competing agency; 
regional differences in competitive conditions, because of the advantages 
accruing to trade and industry served by competing transportation agencies, 
should not be accentuated by a level of competitive rates in one area 
which is not closely related to current competitive conditions; additional 
financial need of the carriers should be met in the first place by in- 
creases in competitive rates to the maximum extent possible so as to mini- 
mize the possibility of non-competitive traffic subsidizing competitive 
traffic. 

We are not concerned with the specific procedure which the Board 
should adopt in dealing with competitive rates. If the Board's responsi- 
bilities in this matter are widened to deal with problems of the type just 
outlined, practical considerations may govern the details of procedure re- 
quired of the carriers in the making of competitive rates. When prompt 
action in the publication of new competitive rates is necessary, it might 
be inexpedient in all cases to require the rates to be published a certain 
period in advance of the date they are to become effective. This does not 
mean that the rate should not be carefully examined by the Board and be 
subject to the same general requirements governing all competitive rates. 
Such a concession should be to provide the railroads sufficient freedom 
to meet competition effectively under urgent conditions. 

As important as the initial study by the Board of a new com- 
petitive rate is the continuous supervision of all competitive rates. That 
should be a definite responsibility of the Board imposed upon it by statute. 


The Board must be in the closest touch with all developments affecting 
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competitive rates, such as: the extent of actual competition, the 
relationship between competitive and non-competitive rate levels, the 
compensatory nature of competitive rates, the extent to which competitive 
rates reflect current competitive conditions, the volume of traffic car- 
ried on competitive rates in different regions and its proportion to total 
traffic, and all other matters relating to competitive conditions. The 
information required by Rule 17 (1) of the Board's Tariff Circular No. 1 
regarding new competitive rates is as follows: 

"The filing advice covering the filing of such schedule 

shall be accompanied by a clear statement of the reasons 

for such publication, the name of the party for whom the 

rate was made, the rate and the name of the carrier with 

whom competing, the rate which would otherwise apply in 

the absence of such publication, and such other informa- 

tion as will satisfy the Board as to the bona fides of 

the action taken." 

This information alone would be insufficient for the Board to 
determine at a later date the adequacy of a competitive rate. For this 
purpose only a continuous review of the competitive rate structure would 
suffice. 

A change in the regulation of competitive rates toward a closer 
supervision of competitive rate levels is not urged for the purpose of 
taking from the railroads the initiative in competitive rates and trans- 
ferring such initiative to the Board. But it does prescribe the further 
condition which a competitive rate should fulfil, both at the date of its 
publication and during the period which it is in effect. 

Such statutory changes as would be involved by this approach 


to the competitive rate problem will be outlined in accompanying sub- 


missions on Regulatory Legislation and on the long-and-short Haul Rule. 
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V__THE DISTANCE FACTOR IN THE RATE STRUCTURE 


A. The Distance Factor between Eastern and Western Canada 


The distance from Edmonton to Toronto is almost exactly 2,000 
miles, and from no point in Alberta to Toronto or other industrial cities 
in Southern Ontario and Quebec is the distance less than 1,800 miles. In 
view of the volume of Alberta traffic that moves over these distances, the 
manner in which rates progress with distance is of fundamental importance 
to Alberta. Within Central Canada hauls of over 600 miles are a compara-— 
eivety smal] part of the total. Beyond that distance the rate of progres— 
sion is of purely academic interest. It is on traffic moving between 
Eastern and Western Canada that the longest hauls occur. 

Appendix G gives a comparison of the eee of tapering in the 
principal class rate scales using the first class rate for 1,000 miles 
as the base and expressing other mileages as percentages of that base. 

To indicate the relative level of the different scales the actual rates 

for 1,000 miles are also shown. The tapering in the class rates between 
peer and Western Canada, although these rates are not on a straight 
mileage basis, is also given. It is significant that in spite of the 
comparatively low Eastern arbitrary and the deduction of 130 miles be- 
tween Fort William and Winnipeg that the tapering on this scale is less 
than on the Prairie standard scale for similar distances. This has the 
effect of exaggerating the distance factor in the rate, e.g. at 1,000 

miles tne present two-factor rate is 76 cents less than the Prairie stan- 
dard scale, but at 2,000 miles is 37 cents greater. As pointed out earlier 
in this Submission, this exaggeration of the distance factor is minimized 
if the Prairie standard scale be used for comparative purposes. A com- 
parison more to the point would be a comparison of the Prairie distributing 
scale and the East-West class rates. The Prairie distributing rates, being 
85 per cent of Prairie standard rates, would have a rate of tapering for 
distance the same as the Prairie standard rates. 

It might be objected that on traffic moving between Central 


Canada and Alberta the distance factor is of equal concern to both shipper 
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and consignee and that the burden is shared on that account. This 
objection would overlook the economic context within which these rates 
operate. On the bulk of the westbound merchandise traffic there are 
few occasions where freight absorption is forced upon the Eastern manu- 
facturer in order to meet competition from closer sources of supply. 
Normally such prices in Alberta will be factory prices plus freight 
from Eastern Canada. On movements of traffic eastbound, such as agri- 
cultural products, lumber, etc., Alberta products are often similar in 
type to those of Saskatchewan and Manitoba and must absorb the differ- 
ence in rates to compete in the Eastern market. It is the Alberta 
shipper or consignee who is most directly concerned with this problem. 

The proper degree of tapering is a practical matter and admittedly 
it might vary with particular circumstances. But so far as the class rates 
between Eastern and Western Canada are concerned in no case should the 
effective rate of tapering for distance in these rates produce higher rates 
than would apply if a uniform mileage scale were used throughout. The rate 
of tapering for distance in the Prairie standard or distributing scales is 
the one best adapted to meeting the requirements of long-haul peace It 
is submitted that such rate of, tapering should be taken as the model for 


the tapering of the uniform class rate scale advocated in this Submission. 


B. Horizontal Percentage Increases 

Recent applications of the railroads for horizontal percentage 
increases have directed attention to the adverse effects which this method 
of increasing railroad revenues has on those areas where the general rate 
level is already higher and on all long-haul traffic. The horizontal. per- 
centage increases have accentuated existing inequalities in the general 
rate levels and have increased the rate differentials between long hauls 
and short hauls, and between interline hauls paying combination rates and 
Single line aaa 

In any general increase in rates a percentage formula may have to 
be used as a basis if only in the interests of convenience and expediency. 


But there is a vast difference in the impact of a straight percentage 
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increase in which substantial modifications have been made to avoid 
penalizing long-haul traffic and basic commodities. 

The form of the recent applications of United States railroads 
to the Interstate Commerce Commission for increased rates offers a stri- 
king contrast to the applications of the Canadian railroads to the Board 
of Transport Commissioners in the 30 Percent Case and 20 Percent Case. 
Considering the greater size and complexity of the United States trans- 
portation system the argument in favor of horizontal percentage increases 
on the ground of expediency might appear to have greater force in that 
country than in Canada. Nevertheless it is some years since increases of 
this type have been approved by the patererate Commerce Commission. 

In the 15 Percent Case, 1931, 178 I.C.C. 539, the Commission 
rejected the application of the railroads for a horizontal percentage 
increase of 15 percent in favor of a system of flat increases in cents 
per hundred weight and dollars per car on specified commodities. In the 
case of the general flat increases per hundred weight on commodities a 
maximum of 10 percent was imposed, . 

In Emergency Freight Charges, 1935, 208 I.C.C. 4, flat increases 
from 1 to 11 cents were applied on less than carload traffic, subject to 
a maximum of 10 percent, and increases of 7 percent were applied to car- 
load traffic subject to a maximum of 5 cents per cwt. These increases 
illustrate the fact that a percentage maximum to a general flat increase 
can be used as a protection for short haul traffic, while the opposite 
case of a flat maximum to a general percentage increase serves as a pro- 
tection for long haul traffic. 

In the wartime and post-war increase cases in the United States 
beginning in 1942, the impact of horizontal increases on a growing number 
of commodity rates has been reduced by imposing ceilings which in effect 
transform the increases into flat amounts beyond a certain distance, which 
varies with each commodity. The extent to which this refinement in tech- 
nique has progressed beyond the stage of a straight percentage increase on 
all traffic is illustrated in Appendix H, which lists the maximum increases 


prescribed for numerous commodities in two successive applications. It 
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should be noted that the two increases shown were applied to all rates 
at one stage or another, so that the effect of the maximum increases 
in holding down rates on the longer hauls has been considerable. 

Many of the limitations to percentage increases in the United 
States were originally proposed by the railroads themselves, but the 
attitude of the Interstate Commerce Commission itself in earlier appli- 
cations has probably been an important factor in the trend away from 
unmodified percentage increases. The attention of the Commission is 
directed to the most recent decision of the Interstate Commerce Com- 
mission of August 2, 1949, in the case of Ex Parte 168.* 

One example of the manner in which the establishment of maximum 
increases may serve to mitigate the heavy impact of a percentage increase 
is in commodity rates made up of the combination of two local rates. The 
recent Tariffs of Increased Rates in the United States have provided that 
in the case of combination rates the percentage increase is to be applied 
to both factors, except that the total increasé must not exceed the maxi- 
mum or specific increase, if any, that has been provided for the commodity 
in question. See, for example, Rule 7, page 31, Tariff of Increased Rates 
and Charges No. X-166-C. The manner in which this would apply in Canada 
can be illustrated by assuming that in the 21 Per Cent Case, brick rates 
in Canada had been subject to a maximum increase of 14 cents per cwt., as 
was prescribed in the United States in the Ex Parte X-162-A increases 
where the general increase authorized was 20 percent. On a movement of 
brick from Redcliff, Alberta, on the Canadian Pacific to Hanna, Alberta, 
on the Canadian National, prior to the 21 percent increase in April 1948, 
the effective combination rate consisted of the local rate from Redcliff 
to Drumheller of 103 cents per cwt. and the local rate from Drumheller to 
Hanna of 8 cents per cwt. less deductions of 1 cent per cwt. on each factor, 
making a total rate of 163 cents per cwt. The 21 percent increase raised 
the first factor by 23 cents and the second factor by 13 cents for the 
total increase of 4 cents to bring the through rate to 203 cents. However, 


& At time of writing only the mimeographed judgment was available. The 
findings of the Commission appear at sheets 100-104. 
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had a maximum increase of 13 cents per cwt. been prescribed on brick, 
the combination rate could have been increased only to 18 cents. In 
the absence both of any order prescribing a thorough~-going system of 
interline rates, and of any limitation on percentage increases, the dis- 
advantages of points affected by combination rates on interline traffic 
have been increased. In this case the single factor rate for the total 
mileage would have increased from 123 to 14 cents, instead of to 15 
cents as it did in the absence of this maximun. 

It is important that the national policy of facilitating the 
interchange of goods between all parts of the country be not undermined 
by raising rates by the convenient expedient of a horizontal percentage 
increase without regard to the distance factor and to the particular 
features of the different commodities hauled and the manner and extent 


of the increase which they should properly be asked to bear. 
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VI SUMMARY OF RECOMMENDATIONS AND CONCLUSION 


The Province of Alberta submits that an essential step toward 
the removal of freight rate grievances in the different parts of Canada 
is the prescribing of the general form which the rate structure should 
have, whether this be done by statutory or other means. If this form 
can be made explicit the regulatory authority will have a clear indica- 
tion of national policy to guide it. At the present time such direction 
is lacking, leaving the Board with little alternative but the acceptance 
of the rate structure as it is, except in cases where personal discrimi- 
nation can be established. 

It is not necessary to convert the Board into a national plan- 
ning body to achieve this objective. The declaration of a policy, such 
as that of rate equalization as advocated in this Submission, would have 
the advantage of leaving to the Board the administration of the statute, 
without imposing upon it problems involving broader issues of national 
policy. 

The equalization principle has the advantage of eliminating 
the multitude of regional differences in rates for which there are no 
valid grounds based on contemporary conditions. Equalization also would 
give full weight to the organic nature of the transportation system and 
thus avoid rate A eneviiied Wiiet would give unwarranted advantages to 
those parts of the system where traffic density is greatest. These 
advantages tend to create new advantages of the same order so that the 
effect becomes cumulative. Equalization will prevent the freight rate 
structure from becoming a force adding to the already strong economic 
and institutional forces operating in the direction of centralization. 

Regional differences in. transportation conditions which are 
not fully accounted for by system conditions or by the effects of national 
investments in transportation facilities within and for the benefit of 
particular regions, may still be recognized within the limits of the 
equalization principle and without abandoning the basic concept of region- 
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In conclusion, it is submitted that a rate structure built 


along the lines of the principle offers 


"the only means of dealing equitably with all parts of 
Canada" 


and is the method 
"best calculated to facilitate the interchange of com- 
modities between the various portions of the Dominion, 
as well as the encouragement of industry and agriculture 
and the development of export trade." 4 
Qur recommendations regarding changes in the rate structure 
and in rate regulation are given below. Recommendations involving 


changes in the Railway Act and other statutes will be put forward in 


an accompanying Submission. 


Changes in the Rate Structure 


(1) The various territorial class rate scales should be replaced 
by a uniform class rate scale to apply in all territories. 

(2) The uniform scale should apply as a maximum on present inter- 
territorial class rates. 

(3) The new uniform scale should be established at the approximate 
level of the Eastern town tariff scale. 

(4) The uniform scale would automatically apply on Canadian factor 
of international class rates between United States and Western 
Canada. | | 

(5) Commodity mileage rates within the different territories should 
be equalized initially at the level of the lowest scale now in 
effect. 

(6) Formulae for non-competitive commodity rates should be the same 
for all territories. 

(7) Lower rates for higher minimum carloads should either be extended 
in more uniform fashion or their use be restricted to meet ex- 
ceptional circumstances. 

moeworder.im Council F.C. 6686, ‘eited in 33 CR. .)127 at 131. 
kk Our recommendations involve no change in the Maritime Freight 


Rates Act. 
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(8) Current competitive conditions may sanction departures from 
the above equalization requirements, subject to meeting the 


requirements for the establishment of competitive rates. 


Changes in Regulatory Policy 
(1) The principle of equalization should be recognized as the 


basic determinant of the form of the new rate structure. 

(2) Cost of service may function as one factor among others in 
determining the general level of rates over the system, the 
classification of commodities and the minimum level for 
specific competitive rates. 

(3) Régional discrimination would be prohibited. The prohibi- 
tion would be against departures from the equalization prin- 
ciple which cannot be justified by current competitive con- 
ditions, considerations of national policy, and considera- 
tions warranting the establishment of sai se rates. 

(4) Question of fact in border-line cases concerning the right 
of a shipper or consignee for non-competitive commodity rates 
should be determined by the Board. 

(5) Competitive rates should be examined on first application and 
be subject to continuous review. Obsolete competitive rates 
should be raised or be made the criterion of normal commodity 
rates. 

(6) General competitive conditions should be taken into account in 
any changes in competitive rates or in general rate levels. 

(7) Horizontal percentage increases should be modified by the appli- 
cation of maxima to prevent penalization of long hauls and low- 


valued traffic. 
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Appendix C 


DIFFERENCES BETWEEN WESTERN DISTRIBUTING 


AND EASTERN TOWN TARIFF RATES a 


Distance Rate classes 
in Miles 


10 0 0) 0 0 0 0 0 0 0 
20 SUP ..=2 Slag Beg OQ; Se) 7 Stoueey x4 
30 —F -4 =5 <6 .-3° +3 Oita est =3 
40 oa he agra Seth od (eres Gee OF LSE -3 
50 -—)..-2 -4.. -5 6 eel Bakes Cee nd Ieee fa) 
60 Sloe elt ee ee we ie ds een | «2 
70 0) -3 -5 -6 -4 -3 -1 -3 -3 
80 3 -2 -3 -6 ~1 ma =3 -5 ~3 
90 3 OF Emery) se (2S 4NS | 23 -5 
100 8 Les Se Pb a la. ego (em e ade 
110 3 Oro. Vues Ooi re nickel eer =i 
120 9 7 Lae Z, i ge os ey es 
130 9 4 Oi ees 2 OOF eyes tae ae 
140 1359 10 2 2! 3 Omi  ee0 se, 
150 14 9 D1 ens 5 O -5 .-4 3 
160 14 9 Sea, 3 O -5 --4 3 
170 vie ye Be) 6 ehe3 5 TMQ were es 
180 LO panty # Ve esi oy eS ie A ay 
190 208 1 FAY al 6. 1 ae ee rue 
200 26 23 a 2 6 Pl es 0 =i 
210 aR SS ate nae) 2 6 My ey 0 ~5 
220 Bere £20. hyd. 2 ai 3 pie Owes 
230 Core ele wey | 2 7 3 =2 0 -5 
240 2e-4 18 9 1 Bins, 2 ee. eal: 5 
250 295 20. 10 4 ) Pec) ee —5 
300 Seine apis ek, 4 8 So oS ~4 
350 YB! ON es PAN Ne BS Bern 8 ke nd ey & 0} 9 3 0 Bip) 
400 Si 42h) 6 2o @) 8 nt shay ae ~8 
450 42> -29° 17 Siig a 2 2 -5 
500 Boye WhO) ei ert LO noe et eRe Wee -8 
550 4l 21 IZ 2 13 3 0 —2 ~9 
600 Lar rei29 % DOUG 3 Opes -§ 


& Minus sign indicates Western Distributing Rates lower than Eastern 
Town Tariffs. All differences are in cents per hundred weight. Town 
Tariff Rates are those from Toronto to points on the Canadian Pacific 
line between Toronto and Sault Ste. Marie. 
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Appendix D 
Part 1 


COMPARISON OF PRESENT AND ALTERNATIVE 


FIFTH CLASS RATES FROM CENTRAL CANADA TO ALBERTA POINTS 


(1) (2) (3) (4) (5) (6) 


To Miles from Present Fifth Assumed Mileage Rates (5)-(3)=§ 
Toronto Class Rate for Through Based on 
Rates & Prairie 
Standard 


Fifth Class** 


a 
a a rata 


Lloydminster 1858 een 1942 225 4 
Vermilion 1898 227 1982 eeT @) 
Medicine Hat 1886 PaPAN ly is 227 6 
Vegreville 1956 PIP A at 2040 229 3 
Drumheller 1989 240 2073 Pao hs ~9 
Edmonton 2001 240 2085 221 ~9 
| Lethbridge 1987 232 2076 251 at 
Red Deer 2046 246 2130 232 -14 
Calgary 2053 240 2142 232 -8 
Wetaskiwin 2037 240 2126 232 -8 
St. Paul 22k 250 2205 236 -14 
Edson 2127 250 2ald 236 -14 
Lac la Biche 137 276 2222 236 KG) 
Grande Prairie 2413 280 2497 245 -35 
Dawson Creek 2508 283 2585 248 aoe) 
x Consists of a 900 mile arbitrary East of Fort William or Armstrong plus 


the actual mileage from these points to the specified Alberta centres. 

kk 5th Class Prairie Standard Rate applied to assumed mileage in column (4). 
Where distance is over 2200 miles the Prairie Scale has been extended by 
using same increments for subsequent mileage blocks. 


hit Lines of egual rates are shown in Part 2 of this Appendix. 
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Appendix E 
SIXTH CLASS RATES FROM BORDER GATEWAYS z 
A: Standard Mileage Rates 
Be Distributing Rates 
To International North Portal, 
Bdy., Ont. Emerson, Man. Northgate,Sask. Sask. 


(Ranier, Minn.) (Noyes, Minn.) (Northgate,N.D.) (Portal,N.D.) 


Winnipeg A 40 28 
B 40 24 
Regina A 93 71 40 47 
B (98) 61 of Sy) 
Saskatoon A 109 91 62 69 
B 87 79 51 57 
Medicine A 111 76 
Hat B 93 65 
Calgary A 149 129 105 97 
B 123) 109 87 82 
Edmonton A 142 126 102 102 
B 119 105 87 87 


& Sixth class rates apply on agricultural implements. 
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Appendix G 
INDEX QF TAPERING OF PRINCIPAL CLASS RATES IN CANADA 
(First Class Rate for 1000 miles = 100) 
Mileage Prairie Scale Superior Scale Ontario-—Quebec East-West * 
Index Rate Index Rate Index Rate Index Rate 

100 ee 30 24 

200 35 40 op 

300 45 48 40 

4,00 54 55 47 

500 63 63 54 

750 83 82 75 

1000 100 Spy 100 348 100 326 100 276 
1250 115 Jha ba 124 2 

1500 130 oy 149 154 

1750 134 152 Aly fe, 178 

2000 145 DL. 168 587 197 642 199 548 


&k Mileages on Toronto to Edmonton main line used. 
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LIMITATIONS TO HORIZONTAL PERCENTAGE INCREASES IN 


U.S. TARIFFS OF INCREASED RATES X-162-B AND X-166-C 
(See Note at end of Table) 


Commodity Description No. Articles 
Included in 
Each Item 

Aluminum - Billets, Ingots, etc. 5 
Aluminum - Angles, Bars, Shapes, etc. 40 
Aluminum Cable ~ 
Ammonium Phosphate - crude - 
Asphalt, natural - 
Railway car or locomotive axles - 
Barytes - 
Benzol, tank cars - 
Berries, fresh or frozen fresh = 
Building blocks & slabs 6 
Blocks, granite paving ~ 
Wooden boxes = 
Brick & tile - building blocks, etc. 30 
Building Woodwork & Millwork - 

Can. or U.S. wood - doors, moulding, 

sashes, etc. PAS, 
Butane, Propane & Liquified Pet. Gas - 
Cement 4 
Cinders, clay or shale - 
Clay & Shale 5 
Coke, Coal Ashes & Cinders 4 
Unlined clay or shale conduit - 
Copper Bars, Cable, Pipe, etc. Dy 
Cotton, in bales, applied to lowest 

rate with highest C/L Min. - 
Cotton By-products 8 


Granite Curbing 


Flat increase per ton. 


ety te 


Appendix H 


Maximum Increases 
in cents per cwt. 


X-162-B 
10 
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Commodity Description N 


Cyanamid 


Dolomite - crude - open cars 
m N closed cars 


Fullers Earth - not spent 
" " spent 


Excelsior, wood 
Feldspar 
Fertilizer 
Fluorspar 


Food products, canned or preserved 
in straight or mixed C/L 


Fresh Fruit 
Fresh Fruit, cold pack 


Gypsum or Gypsum Rock - open cars 
. 4 Y 2 closed cars 


Iron & Steel Articles, Mfd. - Angles, 
Bars, Pipe, etc. 


Iron or Stell Articles - Axles, 
Blooms, Ingots, etc. 


Scrap Iron or Steel - copper clad 
" " " " = not " " 


Fruit & Vegetable juices - frozen 
Kalsomine, dry 
Lard, Veg.-0il Shortening 


Lead & Zinc Products ~- Anodes, Sheet, 
etc. 90% lead or zinc 


Lime Products 


Limestone - open cars 
a - closed cars 


Limestone, asphaltic 


Logs, Bolts - native woods 


Appendix H_ 
Continued 
o. Articles Maximum Increases 
Included in in cents per cwt. 
Kach Item 
X-162-B X~166-C 
- 6 8 
= 15 : 4 
~ 30 3 
~ 6 6 
- 15 1s 
he is aye 
~ 6 8 
E x 6 
67 13 = 
oh, ibs! 20 
as 13 x 
- 13 13 
- 1s 3 
200 10 16 
50 10 16 
- ~ 16 
~ 10 16 
= 13 
- 6 
| Ve = 
49 - 16 
7 6 6 
- 15.5 2 
be $ 3 
a 14 ‘ 
= g i 
- 10 20 


Lumber, shingles, lath - native woods 


i Flat increase per ton. 
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Manure, animal 
Potash products 


Marl, agricultural - open cars 
" 0 - closed cars 


Peat moss & Peat 

Nails, spikes, etc. 

Edible Nuts 

Fish oi1 - not edible or medicinal 
Vegetable oils 


Iron ore, not ground or hydrated 
" " to Upper Lake Ports 


Aluminum ore and concentrates 
Iron Pyrites 

Chrome & Manganese ores 
Copper ores & concentrates 
Lead u : : 

Zine " " , 

Paper, scrap or waste 


Petroleum & Petroleum Products 
in tank cars 


Phosphate Rock, acidulated or 
ammoniated 


Pig Iron 
Stucco or Wall Plaster 


Posts, Poles & Piling - Fence, Pit 
Posts, etc. 


Pulpwood 
Rails & Railway Track Material, 
iron or steel - Angle Bars, Track 


Material, etc. 


Fire Brick 


& Flat increase per ton 


Salar oe 


No. Articles 
Included in 
Each Item 


15 


36 
35 


Appendix H 
Continued 


Maximum Increase: 
in cents per cwv. 


X-162-B 


10 


10 


10 


10 


X-166 © 
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Appendix H 

Concluded 
Tariff Commodity Description No. Articles Maximum Increases 
Item Included in in cents per cwt. 


No. Each Item 


— 


X-162-B X-166-C 


920 Rock, Stone, etc. asphalt or 
bituminous coated - 1g 3 


925 Roofing, siding or sheathing - iron 


or steel, pitch, asbestos & asphalt coated - - 16 
930 ne en ee oy granules - open top cars - 14 
A - closed top cars 3 
940 Salt Lake, Glauber salts - 6 6 
950 Sand, N,0.1.B.N. or Gravel, in bulk - open cars is * 14 
955 " " " " = . glosed cars 13 3 
965 VON Sep Nh clam, etc. - open cars 15 * 14 
970 " " - closed cars : 1s 3 
990 Soapstone or Talc - ~ 6 
29 Sodium Nitrate ae 6 g 
1010 Byone. Marble or Granite - closed cars ~ 3 3 
1015 " " " - open cars - zat “ks 1g 
1035 Sugar - beet, cane or corn, ete. 6 10 a2 
1050 Sulphur - 4 9 
1055 Syrup, corn or wheat -: - - ies 
1080 Tar and pitch products 10 6 10 
1095 Ties, mine or rail, wooden - 10 20 
1100 Tile, clay or concrete - 2 
1125 Vegetables, fresh or green 40 a9 20 
1130 " " " " _~ cold-pack ~ 13 - 
1135 Veneer, plywood - native woods - 10 20 
1160 Wire, iron or steel--fence, barbed, etc. 8 10 16 
1170 Woodpulp = 10 14 
1175 Wool & Mohair - greased or scoured . - 20 30 
1190 Coal, Anthracite, Bituminous & Coke 23 
Where rate is k 
$1.00 or less per ton 1555) 
between $1.00 & $2.25 per ton 25 *) 2 
over $2.25 per ton 30 ¥). 


& Flat increase per ton. 

Note: X-162-B increases were nearly all 20 percent for the above commodities. 

4 X-166-C increases varied between 20 and 30 percent for different 
regional and inter-regional shipments. 
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THE WITNESS: I might explain in starting with 
this brief, that in Part 1 we deal with general principles 
such as "Just and reasonable rates", "Unjust discrimination", 
"Undue preference", "Detriment", "Similar circumstances" 
and Conditions" and our general views on the rate structure 
in Part 11 deals with the problem of rate equalization, 
In Part 111 d we come to the sequence of applying our 
equalization proposals in the practical effect of the rate 
structure. In Part 1V we explain how competitive rates would 
enter into that structure and in Part V we take up another 
problem which is also of concern to the rate structure, the 
distance factor. I might explain that in as much as some 
of these changes are statutory in nature we have put them 
in a separate brief and in this brief we will merely refer 
to them. 

THE CHAIRMAN: Q. It is in one of the later briefs? 

A. It is in the brief titled "Regulatory Legislation". 

Introduction. In this Submission will be outlined the 
general principles upon which it is proposed that the 
Canadian Freight Rate structure should be based. The 
procedure will be to ‘cfine and explain the central concept 
"Rate equalization", and to indicate the extent and nature 
of the acceptance to this general principle that should be 
permitted. | 

The general ‘principles advocated herein by the Province 
of Alberta are not offered as panaceas to meet all difficulties 
of so complex a problem as freight rate regulation. Any 
practical proposasls on this subject must include sufficient 
brovisiomfor ofilexibidityodn tregulation. ywlt cis. not our view 
that satisfactory results,in the regulation of fréight rates 
can be obtained .,by rigid adherence to any one set of principles. 
But having made this concession to the need for flexibility 


in the regulations, it nevertheless remains true that 
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Satisfactory regulation is impossible without some consistent 
principles on which judgments can be based. But once the 
general principles that determine the form the rate structure 
should take have been decided upon, the familiar elements and 
concepts of regulation such as "just and reasonable rates" 
"unjust discrimination", “undue preference", "detriment", 
"similar circumstances and conditions" take their definitions 
and find their place in the general scheme in terms of those 
principlessasThesbattcr)act.as mooring-points for the whole 
System and prevent the confusion that is created by the 
intrusion of ill-defined concepts which cannot be related 

in any fixed manner to the system itself. Under such conditions 
it becomes difficult to obtain a clear conception of the purpose 
and nature of regulatory action. It is our submission that 

the persistence of many of the anomelies in the rate structure 
which will be brought to the attention of this Commission can 
be explained in large part by the fact the essential tools 

for satisfactory regulation -- the basic concepts used -- 

have been rendered ineffective by the failure to define them 

in terms of an acceptable set of general principles. 

In this Submission the general principles will be defined 
in terms of what their application to the rate structure would 
involve, so as to provide concrete standards by which fair 
and reasonable rates can be judged. As a matter of convenience, 
the general principles will be referred to collectively as 
the "equalization principle". The latter term may sometimes 
be understood to include both the positive requirements of 
rate cqualization and the exceeptions or other conditions 
which warrant departures from the initial uniformity of rates. 

The immediate consequence of rate equalization would be 
the removal of existing regionsal differences in class and non- 
competitive commodity rates, © Until that is accomplished any 


plan of revision would be incoomplete. The circumstances under 


areny ane Huson ahihteaoue atx 
it entre Se beend, at go. a pines sult, alte fd. aokgit 


gone “sen itd ane etd ate tersatok inde ‘eelato pata takene . 
yr i = i i . as ihn : 
; i . ara a, 


“pdnemel 6% we oh fosd even ies Bhs tie 


io 


- 


errs ly touy 


Ai ime 
Bh Hobs sortstayon ‘to ayasonod 


ig 4y eas 5% ety om ; g a) ft iy +" R Ut ao i NG weHz soe tb. ‘t acne .t 


aes 
“traarkete \. POF fi 

[ au 

PN ot ee 1: a Ede: Pee a thy eh ces Hite. Pty eM - ey Kg 

rOLerHES of ft a farts ‘eled “SRO RITOAGo Wie es ett FaMIOTLO TRY vie” ao 


atk i. ro e r - ‘ ~—e. ; ’ 
wr Dee Ge & sat ‘ ee latoaieg Al 4 


wd ratoceh. ot FRR aaa OO oF? dTusyotqd BAD mOvELS 


40: c0tedaeat | 


‘Lone 


ai {ious t meverve, ont ot rentam bok t cae al 


oe © aAteyge 02 sleofTied sedooed os 


: » “4 ~ nen ‘ 7 it 4 A ie el 
indice sue Bh BY sepdee Nrotsiiaet, to erupted ee 


*o ompeceteqeq et 


esis 
i, il one = sath 
oe ae! ‘ tha ; : 
hhh sete Ae gis ty a H ¥ i : : ey > i ' Cn f ing a »C i i a iy A 
‘ cae ae oP 2 at Y pi. . 3 ; 
pony | ‘ - ‘ 
- ’ J 
7 Py] ‘ . Ped ae = my 
i & Je f Ye ce 2 4) ey eh. ae f } La tt reed q ee hed 
» sh att | | 
So : 
- 
Ar ; Orel eer em % 
‘ —» Lees PPM Ty ey, oft «= Aolssivast yiose: rosé 6 
iP ~ “ue A . 


= 
5 
* 
4 
3 
ror 
Ya 
ri 
— 
¥ 
3% 
me 
* 
ita 
> 
><. 
~*~ 
Ww 
_ 
<< 
> 
> 
7 
we 


chonbrg (anenen te 268 etdsdquess as Yo ented Ar 


FF : . q 
i, vot) wet “Lfdw estotonbee tdaeeea Bar cetes Indde aiid ok) 


SIONS at wabdaotiuas ttoid Tar, to ened mi 
— bw wh a . \S ; a ? q 7 > 
« ~ i “ a ® 2 r 
a? dofdaw wd Biheemirese BY BDO ova of a of ,eviovnal 
* 5s0 f 


ts xetdom 8 BA. .beiebw, ‘ed a69 aotiy ofdenokest BAS - 


’ a ae ok oh Seen. ae & i ‘iment ts 24 
£4 t + i ty 4 4 ckY> mG fist ny hay att 4, i Th yaa ig Pt) me Ee ‘a BW aks ary =| edi 
t y i yy et a 
yt he " i As i a? am Ps i 14° £ 4 ae ant 
FY Ses f vei Sythe } Spe hae eine , Leys big a bata ait ~ ad 2 ‘7 
tua “gap abod whobent of booceeern ad 
a trtiatere J bi De + BYES 4 Bey aut ficee Os Hilti. On phy . 


‘ ‘d . x “ N ie rcs ah i lade i dinicee ll ry ie eary e 4! 
Boobitbaos teide “eo acoitadapne one bie wd iTeslLeeps phen | 


%o vitertothw fatdint edt) ma nomudeedsb oan dal 
ip 
‘ater 10, pOKeMpREAS (9? pkbsaith obo 97 


= 
soa Ree errant es 
| | ad pee 
a o 


iW , “ 
: : 7 


s eas heat eaddteteTt rh Lsaheryet: eepte tee ac 


LS aaLicaiMMEW ot pat tt Sere 4A 


areal Mr go 


=« 11180 - Mr. Darling 


which regional differences in transportation conditions 

might be given recognition and the form which that recognition 
would take will also be dealt with in the course of this 
Submiadrow: 

Q. Then you pass to Part 11 and you begin to discuss 
rate equalization. Would it be well at this point if you made 
a short statement as to the different kind of rates in the 
rate structure? 

A. According to the Act three different types of rates 
are recognized, standard rates, Special rates, and competitive 
rates. In the first paragraph where we call for the equalization 
principle * advocated by the Province of Alberta to apply, 
when we say class rates we are Speaking not only of standard 
class rates but special class rates which are, according to 
the Act, special rates, but nevertheless are in those first 
class and general rates, and the general commodity mileage 
scale by which we mean these rates are published as applying 
between different points or sometimes to the same destination, 
Our submission reads: Normal commodity rates - being the 
accepted formulae for establishing non-competitive 
commodity rates - should be uniform in all regions for like 
commodities, | 

THE CHAIRMAN s That has to be non-competitive rate? 

As Yos, my lord: that is a mistake. ile call attention 
to that in the errata. I should explain, yerhaps, the 
outline of Part II. Starting at page 3 we define equalization 
principles in general terms, . In Part B we are concerned 
with the origin of the present differences and the reagons 
that have been given for those differences and some of the 
justifications which have been given for these differences | 
from time to time. In Part C we are discussing the 
problem of equalization as opposed to the regional rate 


System, which, in general, has applied up until the present 
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time. Part C starts on page 8. On page 11 we discuss 
the question of equalization as we understand the term 
under the present Railway Act, and in Part E we refer 
to certain circuastances where similar issues have been 
encountered in the United States. 

COMMISSIONER INNIS; Q. You do not say anything 
about an investigation being carried on? 

A. You are referring to the I,.C.C. equalization? 

OTe In the particular text? 


A. No, we do not refer to that. 


© 


- you do not take any stand with regard to the 
Order in Council requiring that investigation, the 
equclizetion of freight rates? 

MR. FRAWLEY: PC. 1487. Ido not know that 
we say anything about it. We will have something to say 
in the general summing-up. 

TH CHAIRMAl: Do you intend to advance these same 
views before the Board when they take on the equalization 
task? 

MR. FRAwLSY: That is the first time I have been 
asked about that. We have not gone to the Board under 
P.C, 1487, but we have sought this inquiry before this 
Commission and continue to seek it and all the time we 
knew of the P.C. 1487 order. My instructions were to 
come before this Commission and lay the case of Alberta 
before this Commission, and then with a new set of 
principles laid down by this Commission, then, presumably, 
the other inquiry will proceed. I also have some 
views with regard to the restrictive language of 
P.C. 1487. I pointed out that the language used in that 

| is almost identical a 
Order-in-Council/with the language in P.C, 886. One 


would think that the draughtsman had P.C. 886 before him 
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when he drafted this one. That is what they had in 
P.C. 886. Those are some of our views with regard to 
P.C. 1487. . We think it is not a matter or origin, 

We want to take our recommendations to this Commission 
before we address ourselves to then. 

THS CHAIRMAN: You must remember that we have 
nothing to say as to how you should guide yourself with 
respect to the other inquiry. 

MR. FRAWLEY: Oh, yes. 

MR. O'DONNELL: It would save a lot of time if 
you went to the Board and asked them to look into 
this question of equalization. 

MR. FRAWLEY; I could not disagree more with 
ine i riend Om that, 

THe VITNSSS:; I will continue to read from Part II 
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The above conditions form the foundation for 
the rate structure. It is obvious, however, that com- 
plete uniformity cannot be realized in practice. It 
is importent that departures from this uniformity be 
permitted in order to transfer the principle from a 
pure theory to 8 practical and acceptable solution tO 
the freight rate problem. The exceptions include the 
following. The itemization at the top of the page 
indicates in general the requirements of equalization 
end whst follows gives the exceptions which would be 
permitted to remain alongside that application of that 
principic. 

(1) Commodity discrimination: ‘The practice 
of charging different rates for different commodities 
ea exemplified in the freight classification should be 
continued, although not necessarily in its present form. 

(2) Competition: Carriers may be permitted 
to meet competition of other carriers subject to certain 
limiting conditions described in Part IV of this 
Submission, and in the Alberta Submission on the Long- 
and-short-heul Rule. 

(3) Market Competition: Cerriers may be 
permitted to meet market competition subject to the 
Same conditions as for cerrier competition provided: that 
no disadvantage is created at other origins or destinations. 

That should read, I believe "either origins 
or destinations". I believe that is the way that should 
read sir - "either origins or destinations". 

MR. EVANS: <b May be “otner’.. 

A. Just looking at it again it could read 


either way. 
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(4) Commodity rates on specific movements >of 
commodities may continue to be made without the carriers 
incurring automatically the obligation to extend them 
to all other movements. Differences in the nature of 
the movements, e.g. those from primary producer to 
processor: those covering movement of semi-manufsactured 
goods: those covering movement of manufactured goods 
direct from point of manufacture; export or import rates, 
and other similar cases, may authorize a difference in 
rates; provided that, within each of the preceding types 
of movements the same basis of commodity rates should 
be availisble to’ all shippers in all regions of the 
country. 

(5) The level of rates established for 
reasons of national policy will be determined by the 
nature and aims of the policy in question, 

Perhaps the most important cosnequence of 
accepting the equalization principle as a Starting point 
is that some historicelly important determinants of 
rates and rate levels would be ruled out, or at least 
greatly restricted in scope. This step would not in- 
volve a radical transformation of the rate structure, 
Since there has been a noticeable trend in the direction 
of equalization for many years. A similar and even more 
pronounced trend can be noted in the United States ex- 
perience where it has been fostered by changes in the 
interstate Commerce Commission - I think the words there 
should read "changes by" the Interstate Commerce Commission, 
notably in Class Rate Investigation 1939 reported in 
(1945), 262 I.C.Cc. 447 which on sppeal was upheld by 
the United States Supreme Court. 


In defence of differences in regional rate 
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levels, cost of service, differences in traffic density, 
and competitive conditions have been relied upon in 
virying degree, Uncen the method edvocated in this 
Submission,cost of service would remain primarily as a 
determinent of the general level of rates for the system 
es a unit. It would continue to be one factor influencing 
the assignment of commodities to the verious classes in 
the freight classification, and it would also be used 
wherever it becomes necessary to determine minimum levels 
for competitive rates. Likewise competitive conditions 
would not be a determinant of the general rate level 
within a region, but would be grounds for permitting 
departures from that rate level in perticular cases. 
In the next part of the Brief I will not repeat 

that summery which I have already given, eoomning to 
Part B dealing with the origin and esserted justification 
for regional differences in rate Levels, J misni say 
here, sir, that this is just by way of oe brief historical 
summary of how the conditions which exist today arose. 
f do. not propose to-read it all, but will perhaps note 
the fact that equalization to the extent thet it has 
proceeded so far, has resulted from the consolidation 
of numerous regional systems into larger and larger unite, 
until recently there remained but five principal rate oper- 
ations which were subsequently reduced to four with the 
removal of the mountain differential. 

THE CHAIRMAN: You say there are five principol 
rate operations? 

A. I was explaining that until recently 
there were five and it is now four with the removal of 
the mountain differential. 


Q. Now doesyour concept of equalizetion 
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meen that equalization should be in each district or 
between districts? You ssy there are five and now 
four. Now, would you say that rates should be equaol- 
ized;do you mean equalized separately for different 
regions independntly of the other regions, or should 
the equelization spread throughout? 

A. I think we mean both, sir. 

Q. Well, of course, if you meen the second 
you mean both. You are not confining it to the first? 

‘ A. No, we mean equalization as between regions. 

Q. Yes, I see that later on you do go into 
thet more fully, but I think the time hes come to raise 
the question again. We had on an earlier occasion to 
look into Section 314 of the Railway Act which calls 
for equalization and the equalization which 314 calls 
for is said to be in respect of 311 traffic of the 
Same description carried upon or upon the like kind 
of cers or conveyances passing over the same line or 
route and I asked whether anybody could enlighten us 
és to the definition of that term."the same line or 
route" because it it a condition of equalization that 
the traffic be carried over the same line or route. 
Does that mean the whole line of the railway from 
ocean to ocean? Is that the "line" or has it ever been 
interpreted or shall we be required to interpret it 
ourselves for the first time? 

MR. FRAWLEY: That may be so, but there was 
one case that we found that I had intended to bring 
to the attention of the Commission, and perhaps during 
the production of this Brief might be 2 good time to 
bring that cease to the attention of the Commission. I 


have not got the case here at the moment. I can get it 
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at the noon edjournment, the neme of it, and we might 
discuss it during the hearing of this Brief. 

THE CHAIRMAN: I would like very much to heve 
ie 

THE WITNESS: On page 11, sir, we cite this 
Same Section, and proceed to meke some comments on it 
when we come to that poge. Continuing on pege 6 in the 
middle paragraph we note some of the remaining smaller 
regional divisions. I might say in the lest sentence 
which reads: 

"On the Nationel Transcontinental and 

Lake St. John lines of the Canadian National 

Railways in Northern Quebec a scale higher 

than the Onterio-Quebec scale is still in 

effect" 

that 
thet/should refer to town tariff scales in question. I 
do not think that refers to the standard tariffs. 

Q. Wheresabouts is that? 

A. The last sentence of the middle peragraph 
Sai. 

I just wanted to avoid giving the impression 
thet there wes 3 difference in the standard scale there. 
There is a difference in the town teriffs which applied. 
After "Onterio-Quebec" you might insert the words "town 
Cavite... 

To indicate the progressive changes in the various 
rate levels, we have outlined those in Appendices A and B 
which are found at pages 52 and 53 of the brief. In these 
Apprendices we have taken the first class rates for a 
distance of 200 miles and I should explain there that the 
figures Shown here are not necessarily a measure of the 
actual differences between the various rate operations today 


apart from this one mileage. The differences vary both with 
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the class used and the mileage chosen, but we have merely used 
that to show the principal changes to which class rates as 

a whole have been subjected from the earliest date available 
which is January lst, 1884. 

MR. FRAWLEY; Now Mr. Darling, you do want to make one 
addition to Appendix A and Appendix B to reflect the Very 
latest change that we know of? 

is eS. 

Q. Those Appendices are on Pages 52 and. 353 .my aod. 

A. On October llth, 1949, due to the increase of 8% 
the figures in the columns become respectively for Maritime 
Territory 86¢ - 

Q. If the Commissioners would insert in the first 
column, the date column, the date October llth 199, 

THE CHAIRMAN; We have done that. What comes after 
that? 

THE WITNESS: The Maritime Territory rate is 86¢ but 
for Ontario-Quebec $1.08. For the Ontario Superior Territory 
$1.50 and for the Prairie Territory which now includes the 
Paciric. $1.33. And turning to Appendix B the changes become 
effective the same date, October llth 1949 - Maritimes 70¢, 
Ontario-Quebec 89¢, and Prairie and Pacific both $1.17. 

THE CHAIRMAN: Your heading is "Manitoba, Alberta and 
SO on? 

A. That applies down to September lst 1914. There 
was originally three local scales applying. We go on to point 
out that the rate levels in the Maritime Territory which 
Start out at a lower level than in Ontario-Quebec show the 
traces of the original national policy in connection with 
Maritime rates influenced by the rates imposed upon the 
Intercolonial Railway. We deal also with the origin of the 
difference between Ontario-Quebec and the Prairie rates and 


on page 7 we give the origin of the Prairie scale. It was 
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prescribed by the Chief Engineer of the Government Railways, 


Mr. Collingwood Schreiber in 1883 but prior to that the 


Ontario-Quebec scale was first applied in the prairies as well 
for a very short period of time,and then with the change the 
proposed rates of Mr. SChreiber were doubled, or I should say 
50% greater than those in Ontario-Quebec and the reasons given 
are in the quotation given which is from a letter to the 
Minister of Railways in submitting the tariff for approval. 

The only point we wish to make there is that the initial 
difference in rates between Ontario-Quebec and Prairie territory, 
in our submission, can be said to be based on the light density 
of traffic which originally obtained in the Prairie Territory. 
Until the Pacific scale was removed,yet another reason for 
difference in rate level was in effect in that the costs of 
operation in the Mountain Territory were used to justify a 
difference in the level of rates as opposed to the other 
TEM LEOrLes 

THE CHAIRMAN: When he uses the terms "Operating a 
railway in the north-west" it includes the Pacific. Is that 
what you say? 

Ao tL OOne tt, Chink Wwe did there, Sir. “fhe Pacific rates 
Were Originally established higher than the Prairie. ‘1 donig 
know that in 1883 the Canadian Pacific was completed. This 
date was 1883; I think it was 1885 that the Canadian Pacific 
was operating in British Columbia. That would refer mainly 
POmune Prairie, err, torice. 

Turning to Part C of this section, we deal with rate 
equalization on the system basis as opposed to regional rate 
levels. And I might say in connection with this section that 
its contents are reasons why we think the equalization is just- 
ified Sa ate It so happens that there is a smaller 
area of contention on the equalization issue at the present 


time since the Canadian Pacifie has also included equalization 
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and we do not propose to take very much time to argue a point 
that, to some extent at least, has been implicitly conceded; 
but we felt that we should have our reasons at least placed 
on the record with the idea that we did not feel that equaliz- 
ation was merely a charitable gesture which we thought should 
be accorded to us, and also that there are more reasons for 
equalization than have been given in the submission of the 
Canadian Pacific. 
MR. EVANS: There was no mention of charity there. 
A. No, I was just going to give the reason you mention: 
"In order to set at rest the complaints of the 
alleged disparity”, 
and I think that is the sum total of the justification there. 
MR. FRAWLEY: The "charity" was a sort of soothing phrase. 
A. That was my own phrase and I was just pointing out 
that we do not want to leave the impression what we were asking 
for was something by way of a gift or a special concession. 
I do not propose to read His section other than to 
point out that the main argument is that the principal rate 
territories in Canada are not autonomous units but are 
functionally related to one another. There is a sort of sub- 
division of labour involved. Certain territory comprises 
very dense traffic; main line areas and other areas are primarily 
branch lines. The one is necessary to the other but to sub- 
divide a territory into a number of regions has the effect, 
Or may nave, the.cffect.,..of cutting what are primarily branch 
line territories producing raw materials and bulk products 
over the wide area for which a large mileage of line is required 
to pay a larger than proportionate share of their costs of 
railway transportation. In other words, I think it is 
generally conceded that the main line territory is in some 
respects obligated to provide for the maintenance of the 


branches on which it depends and we claim that the inter-relat- 


a iy 


nai ae oan stouon, ‘mil 
whoo gin: pee) ‘an 3eR ah. 36 teene sag, 2 


a. genek die aspera S10 owed, Bivonte oe tad ‘ghet ew ou 


ape fark Last dan, haa oe Jed Robt ane: dai: bxooet. ere 


DESO, | 5 b MAS SEM, eam; note 


ore. dterods: om dulce sandesa efdne 


ee onte: Ree: «BH, a kobroape, od 
jes A . Hine a P f 4 vee ; - 
ont “hr soteebadwe eat ml GN te Boye aveth sds nononn kaliee a 

_ofthost of bhaned) elt 


s | it ¥ 


y 
w are . 77 ey. a ve 
esate: Mik. Gusedevude Ges Wasik ood) < ONRMas Le 
+ Ss ‘sa Yai ik; CS Ooi Luv PRG he: Cok: oho e.. ees Soa +A 4 ¥ ah *; Le 


- ¢ a ~~ 
Fl pe re ea ers © — TH 
sso oft omnis et aehom Fauh sae P OR mh | 


Q re web vAPo. Ales aews oe "Peay Oe 
O BIER GRO Tee) See See, Vis 


i. & race ning, Th é te yack P 
a eS } AE FI eps SA 
. a : , ea 1 an erht Tyra eite Wi - 
gaenks anivvocs To Tag gow vitivero” 985 2YOCIWARE 4F 
aghsteh fat cat Mes PL tha aie LG Tg; « ais te WE ed 2 8 ih 
ie ai a 
x6 iat i 
i - ffs. Pi U : 

ae Fc : Pie opts: POO. Ui ¢ wo teeth: | 4 

EO RL oh, A fans i, SA do ME EL hee ek AAD, Aa *, A, } ai: 

alg x bs ON We ‘ 


ue ? ) me a id Si ae PR Tee = r 
ey pit i Gt era tat en 882 ARMS 8 Che a oS ih x ERGs Pe a ie Bee JY comune ws 
ha a A a Fe MAE ibe NE, a8 a) Se ak? be = x 


giiidtonoe Bey Ok 


‘ah. " id 
ke . i a: Sie PY s 3 , 1 ‘ ~ h 1 i bs ty i My % y - * 
i & { “ > oO ya Ee eo 
, = ce J - Wee O87 nS PPh wz Genre 3 . aa 3 
a frm ain ‘4 Ee PA ne BER Re 4 OMe iD ie Cay in it CG ea a nw. a : 


ad ted? tue tele 


ee 
ee 
ei 
Sand 
. 
ea 
+ 
= 
Bs 
! 
x 


aap gold ae ee t. a € Q . 2 hey a“! a an 
exe gud etiaw euoronedss gaa ewe showed ab egisogtiaged 


' ee ie F Bey Bache ef Ces pee Fh moter 
» ta ¢eoa @ af exrod® «onto: ago ot podekow “ifisnofsonyt 
a ud bad wm th i Rv, = ie 2 A " 


‘ oe .% ieee te he no ty en haw 
a oe or aa : f ae D exer ' ] Sey fis vy 
A saa bon eRe mah ks LE Oe . ae LTO a) a . ine sa oP Wbe i. iy Ma he a a AGLS se ris 


th otem pal tart eansd VIS 
bo frites ; wen err none 
we ot god FoNIG BES OF YUSRBVSeR Es SMO ett ,eonts fonstg 


Toy tos ae a a ety bor & 
tio ont add exolacy to t9odmin 6 Ooms yrovigeuet B afivib 
: eke DP typ ben wht aged wen oO 
donass sLtvomteg sue fede grtvdve Yo ,daetto ord eved ysm 10. 
wae sl id . 4 ; 
o¢ tee bee atatrvatam wad saloubord eats OTL LTE Sad sali | 
ade ous borg Hake bis ey Boome SORE Fis BOA ares ete ae See erat 


40 enaatlim emotes 6 sofnw wet sore efbiw alex sare 
. 


No edeoo aiedt te evede ove OL MOGOE | it scaist 6 waa a 


aft o£ aalid Z .abraw carte ee Agta 


“ 


m8 bial at yrodinaed salt ahem» ele ee. Saboon 
| ari 49 soaomognton on? 19%, ops vers of Be 


Sinan 
ron-soaat add. ded ‘mtelo. Sri 


ak om fy a eit A) sai ae, 
Pcl Gh aN tea Tana 


yeti tc 


- 11191 - Mr. H. J.. Darling 


lon between the various parts of the system are such 

that there is no justification for maintaining different 
levels, that at the present time not only actual operating 
results but also the system factor which we speak of, 

is something which should call for a measure of equalizat- 
gone 

The main points that we refer to, starting at the top 
of page 9 first of all ,dealing with the purpose for the 
construction of branch lines - but what applies to branch 
lines applies equally so to areas which are primarily 
feeder areas. In the second place the regional results 
which can be obtained are misleading if they ignore this 
organic factor in the system as a whole, and we point out 
at the bottom of page 9, that the flow of traffic within 
the system might be altered in many ways to produce very 
different results between regions, particularly if the 
regions themselves were very small. I would just read 
the conclusion of this section. 

THE CHAIRMAN: Where is it? 

A. Starting at the last paragraph on page 103 °sir, 
passing over the three other factors which we mention which 
are, in a sense, very similar to ones we have already dealt 
with. 

MR. FRAWLEY: Reading from the last paragraph on page 10? 

A. Yes. These differences in function of lines within 
a system make the use of regional costs alone for rate- 
making purposes subject to many qualifications. Carried 
to its logical conclusion such a method would result in 
lower rate levels wherever the traffic densities were 
higher. There would result a method of rate making based 
almost inversely on the ability to pay. The central areas, 
while benefitting from the traffic and markets created by 


the system, would not be making a proper contribution 
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toward the support of the system. At the same time a 
higher level of rates in the outlying areas would be a 
factor retarding the development of those areas. -The 

HL EPiculties as well as the disadvantages of regional 

rate bases can only be avoided by an equalization of rates 
on a system basis. 

I would merely conclude, sir, that we do not wish to 
argue this point at great length and I think the main 
problem is the comparison of the methods and extent 
of equalization proposals that have been offered to this 
Commission. In Part D we turn to rate equalization and 
the Railway Act. 

MR. FRAWLEY: Just in a word what is the purport of 
Section D? 

A. This too discusses the position of the Railway 
Act and its interpretation by the Board with regard to 
rate equalization,in particular to the equalization 
which we are proposing. 

Q. Now, if you will perhaps proceed to read Section D, 
omitting of course the actual context of the section? 

A. The status of rate equalization under the existing 
legislation is largely determined by the interpretations 
of Sections 314 and 317 of the Railway Act. 

Q. Now, when I said to omit the sections you do want 
to call attention to the essential elements of this sub- 
section? 

A. Yes, the language of 314 indicates that it prescribes 
certain mandatory conditions upon the Board in saying that 
"All tolls shall be charged equally" but it is, at. the 
same time, qualified by two phrases which are... Under sub- 
Stantially similar circumstances and conditions” and, 
secondly, "Passing over the same line or route" and with 


those two qualifications it is plain that equalization in 
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the sense which we extended in our proposal is not 
mandatory upon the Board. 

Q. You say that aye Speaking of that section now, 
does not in your opinion require the Board to bring 
about equalization? 

A. Not with any interpretation that can be given to 
"Passing over the same line or route". I think in regard 
to the question which was asked earlier regarding the 
interpretation of "Line" or "route", it seems to me that 
judging by the decisions of the Board that term could 
Only be applied to the physical line or perhaps competing 
lines between the same points or parallel lines. 

THE CHAIRMAN: Now, what do you mean by "crftical 
lines"? Is that what you said? 

AY Nopolisaidvonlyuby abphysical tines 
Q. I am sorry. What do you say about it? 

Aw oI would say that it was interpreted largely as the 
physical line. There are a number of cases cited, 

Q. But does that take us any further? "Physical line" - 
does that mean the whole of the Canadian Pacific line or 
the whole of the Canadian Pacific main line? 

A. No, I think that would be interpreted, sir, as 
taking, say, the line from Ottawa to Montreal and I think 
the traffic here which must be treated equally is all traffic 
pass ing over the same line between Ottawa and Montreal, for 
example. 

COMMISSIONER INNIS: In either direction? 

A. It does not say.in either direction. 

MR. COVERT: I think there have been cases that have 
held that there might be a different rate going one way and 
the other, 

A. Yes, that is the way the distributing rate works in 
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MR. FRAWLEY: Is the line from Red Deer to Edmonton 
on the same line or route as the line from Montreal to 
Ottawa? 

A. I would say within the meaning of this Act they 
are both Canadian Pacific Lines but that the Board has 
never used that interpretation to say that 314 applies 
to the rates as between Montreal and Ottawa and Red Deer 
and Edmonton. 

THE CHAIRMAN: Suppose you take a long stretch. Tuke 
the main line of the Canadian Pactfic from Winnipeg to 
Calgary. Is that the same line that would stretch from 
Winnipeg to Vancouver? 

Soa WOULO Super Gat: 1b. 18. notin. 

Q. That is what we are trying to get down to, what 
is the "same line or route" because, you see, it governs 
the meaning of the word "equalization" and it is very 
important. 

MR. FRAWLEY: I have at least one case. 

THE CHAIRMAN: We can get that from you later? 

MR. FRAWLEY: Yes sir. 

THE WITNESS: I can quote that now. 

MR. FRAWLEY: There is a case Canada Cement v M4chigan 
Central in 14 J.0.R. and R. 291 but now I would like an 
Opportunity to consider it further before discussing it. 

THE WITNESS: There is a case here, sir, which I might 
refer to. It is Plunkett and Savage v Express Traffic 
Association and that is at Volume 28 of the Canadian Railway 
Cases page 402. 

THE CHAIRMAN: What was the year? 

A. This was September 29th, 1923 which is the date 
of the judgment sir. 

THE CHAIRMAN: What was your reference, Mr. Frawley? 

MR. FRAWLEY: I ‘am sorry, my lord, I have not got it here 
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THE WITNESS: It says in this case starting at page 
405: "Mere rate comparisons are not conclusive. No 

"inferences can be drawn from mere comparison of 

distance on different portions of railways. Where a 

complaint of discrimination is raised on mere 

comparison of distance, the Board has held that 
this should be supported by other evidence.” 
The complaint deals with discrimination, but I think it 
is clear that distance on the same railway is not 
something provided by the Act, and it also says --- 

MR. sVANS;:. Q. You do not make any distinction 
between the rates on the same railway or ona 
Gaprereony ones do you mean on the same line of railway? 

A. AS between two points A and B. 

Q. The same line of a railway? 

A. Yes. 

THE CHATRMAN: QQ. What do you say about that? 

A. IL was going to read further: "Mileage alone is 
not & rigid yardstick of discrimination...” 

THA CHAIRMAN: ¢ Where are you reading from? 

A. I am reading from that same case, Plunkett and 
Savage. 

Qe You are reading from the case? 

A. Yes, a further extract from the same page, 

MR. FRAWLEY: Q. By the way, when was this 
section 314 enacted? 

A. I do not know the exact date of that. I think 
that it was in the Act in 1903, if not much before that. 
It is not a new section by any means. 

Q. Going on to subsection 3, the meaning of the 
term used in this section? 

As Lb 18 andicated im section 317, and I think 
that the purport of this section as far as equalization 


is concerned may be considered as an enabling section. 
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MR. FRAWLEY: You have quoted subsection 1. 
Perhaps, the brief should indicate that. It is the 
first subsection of the section that is quoted. 

Q. What were you saying about that? 

A. I was saying that this section may be 
described as an enabling section as far as equalization 
1s concerned, in that the Board is given power to 
set up its own definition. As far as I see Liege Chis 
section is not an obstacle as far as the terms "just 
and reasonable rates", "unjust discrimination", "undue 
preference", "detriment", “similar 2ircumstances and 
conditions" in such a way as to make equalization a 
requirements “That ase i Say,-ts not mandatory 
by the Board. 

Q. 


iv] 


Does this section remove’ the difficulty? 

A. Not to the extent that it does not make 
equalization mandatory but it still leaves the Board 
without any guidance in deciding the issue in that 
Dreadui. 

MR. FRAWLEY: By the way, sir, there is a 
mistake and it may be in your brief in the third last 
line. It should read: "Within the meaning of this Act". 

THE CHAIRMAN: Are you going later on to suggest 
some amendment to that saatute? 

MR. FRAWLEY: Yes, sir, we will. 

THE CHAIRMAN: But not during the presentation of 
this brief? 

A. Not necessarily on this particular section. 

THE CHAIRMAN: I am asking about that particular 
Section. Will you tell us later on ,what you want done to 
it? 

MR. FRAWLEY: Yes, sir,’inrthe Regulatory Legislation 


submission. 
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THE CHAIRMAN: In this brief? 

MR. FRAWLEY: No, in the brief dealing with 
Statutory regulations. 

THE CHAIRMAN: What are you Saying to-day with regard 
ret sect lon 37? 

MR. FRAWLEY: We say that as it presently stands 
it does not enable the Board to introduce the ‘kind of 
equalization we are advocating. We have a separate 
brief in which we have gathered up all the information 
On statutory changes. 

THE CHAIRMAN: What does this brief show? 

MR. FRAWLEY: It indicates the actual changes 
we think should be made, the changes we have advocated 
to be implemented by changes in the statute. 

THE CHAIRMAN: We are not going to be asked to gO- 
over the same ground twice? 

MR. FRAWLEY: No, I think we can assure the 
Commission as to that. 

THE WITNESS: Starting from the end of the’ citation 
of section 317 it goes on. From this section it will be 
noted that the Board has been left free to. | define ag 
it sees fit the concepts which have to do with equalization. 

THE CHAIRMAN: Q. Do you wish the Board to have 
something more to say on the economic policy than the 
Statute gives it? 

A. No, it is not our intention to have the Board 
do that, but rather we are simply saying that we do not 
want to force the Board to take a stand on this issue 
Or econdiy, We say that the position of that is in 
the statute. 

Q. We have heard already in your case that the 
Board should.; take a more active role in an economic 


policy. Is this one of the ways of telling us that 
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an active role should be brought in? 

MR. FRAWLEY: Yes, and we have thought that a 
more active role should be given to the Board by a 
statutory principle. 

THE CHAIRMAN: It would come into play in this 
Question of equalization of rates? 

MR. FRAWLEY: Yes, sir, it would come in that, 
generally speaking. 

THE WITNESS: This combination of circumstances 
will explain the main difficulties that have stood in 
the way of rate equalization in the past. Thies canbe 
made clearer by drawing a distinction between "personal" 
discrimination and "local" or "regional" discrimination. 
The term "personal" will be used here in a broad sense to 
cover, in addition to discrimination between persons at 
the same point, all discriminations over common routes 
to or from common destinations and origins and also 
discriminations between competitive points where there is 
& common destination or origin involved. This type of 
discrimination is clearly the type prohibited by the 
Act as can be seen from the phraseology of the Section 
314 just quoted: "substantially similar circumstamces 
and conditions", "passing over the same line or route", 
"charged equally to all persons and at the same rate", 
The identifying feature of this type of discrimination 
1s the presence of some direct connection or common point 
between the two hauls compared. Sometimes this connection 
is due to competition but otherwise it may be a straight 
physical identity. That is to say, two people may be 
shipping household goods over the same line but there is 
no connection between the two. 

THE CHAIRMAN: @. Between the same points? 


Pk That would be a little clearer, sir. 
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THE WITNESS: In contrast to this, the concept 
of "regional discrimination" is used here to refer to 
differences in similar rates for the same commodity in 


different regions. 


MR. FRAWLEY: Q. Is this a definition found in the - 
Board of Transport Commissioners' decision? 

ne No, that is one we used in this particular 
sense and we are not claiming any prior Plight to 40. as 
long as aur definition is understood. 

Prior to the formation of the Board of Railway 

Commis sioners, the majority of complaints involved some 
form of personal discrimination. It was Dramari iy co 
Overcome abuses of this type that Parliament created 
the Board of Railway Commissioners in 1903. The early 
railway legislation in Canada, as in Great Britain 
and the United States, was particularly concerned with 
the removal of personal discrimination, and in this 
respect the present Railway Act has descended essentially 
unchanged from the early legislation. The Act contains 
numerous sections which we have grouped under the term 
of "personal discrimination” in which such things as 
rebates and false billing and neglecting to file joint 
Paudefe- and other penalties are found. With respect to 
personal discrimination it may be said that the Act 
has fulfilbd its purposes Personal discrimination is 
no longer a serious problem for the reasons that it is 
this type of jiserimination which the Board has held 
to be prohibited by statute. A considerable body of 
precedent has been built up dealing with the wide variety 
of conditions under which this sype of discrimination is 
encountered. 

MR. FRAWLEY: Will you at this point look at the 


Canadian Pacific Railways' brief, Part II, and here, 
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my lord, I should say by way of explanation that we 
will endeavour to meet the case of the Canadian Pacific 
in this fashion by referring to it as we present our 
own case. We do that because we understand that is the 
wish of the Commission. 

THE CHAIRMAN: I hope you will fulfil that promise. 

MR. FRAWLEY: Will you look at page 76, and there 
you will find --- 

THE CHAIRMAN: Page 67 of Volume II? 

MR. FRAWLEYs Yes, sir, Part II. You will see 
there that the Canadian Pacific says that the principal 
differences between the position taken by Alberta and 
the proposals which are to be made by the railways on 
this matter are, first, differences in concept and, 
second, differences in the method by which and the extent 
to which equalization can be brought about. 

THE CHAIRMAN: What page is that? 

MR. FRAWLEY: That is page 67 of Part II, sir. 

Q. What comment have you to make on what the 
Canadian Pacific says there? 

A. Dealing only with the ‘first point mentioned, 
differencesin concept, on page 76 and extending over to 
the top of 78, there is some criticism of the definition 
which we have made in the part I have just read of our 
own brief, and I do not know just what the purport of 
this is. I have read it over several times to discover 
the meaning. I think it is either to say that the 
definition does not exist, or if not, I am unable to say 
what it is. 

THE CHAIRMAN; Q. Will you refer me again to the 
part of your own brief? 

A. It was on page 12 where we propose to make a 


distinction between what we call personal discrimination 
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and regional discrimination, and I suppose this is the 
time to say that they are one and same thing. 
MR. EVANS: Where do you find that? 


MR. FRAWLEY: Page 76, 77 and at the top of page 


MR. EVANS: Q. You say they are one and the same 


A. By smplication, yes. 

MR. FRAWLEY: I do not think we will get very far 
with interjecting. That is a matter of cross-examination. 

THE WITNESS: The term of regional discrimination 
occurs on this page, from the bottom of page 76 over 
to page 78, I think six times, and in four 
cases, I think, they are using our definition in the 
clinching of the term, and some other definition seems 
to have been substituted, and I do not know just uae 
prove under these conditions, but I don not wish to say 
anything further than that at the:..present time. 

MR. FRAWLEY: Q. Going on at the COpYot page 13, 
will you continue? 

However, as experience has fully shown, it ‘s 
not sufficient to remove personal discrimination to assure 
general satisfaction with the rate structure and rate 
regulation. A more outstanding issue in many controversies 
over freight rates in the past has been regional discri- 
mination. Important facts on regional discrimination 
were made in the Western Rates C.se 1941 (17 C.R.C. 123), 
In the Rate Reduction case 1942, 11G.0.R.& R. 255, in the 
General Freight R.tes investigation, HO27 2 aAL7 1G <0sRw& IRV 
123) ,4 And most recently in the Mountain Differential case 
in 1949 - there is a correction to be made there. The 
citation of Mountain Differential Case is 39 7.0 'R. &R. 


at page 65. 
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iL In the past, complaints on regional discrimination 
were often ledged on the groujds of unjust discrimination. 
But as the Board had already identified unjust 
discrimination with what has here been called personal 
discrimination, the complaints were rejected since 
Obviously no question of personal discrimination was 
involved 

THE. CHAIRMAN: @Q. Are you saying now that the 
Board in the interpretation of those words has defined 


unjust discrimination? 


A. There are numerous Aerinieiene oe unjust 
discrimination. 

Q. Has the meaning of that Board prohibition ever 
been decided by the Board; you say that it has never 
been of any use? 

Ay “The use of diserimination in, this. section 
is still not an answer in connection with competition 
or in some way betwean two parties involved; that is 
to say --- 

Q. You mean two localities? 

A. Yes, the rate in Ontario would be $1.00 and 
in the West $1.20. 

Q. Go on? 

A. I was just going to say that under this section 
to lodge a complaint of unjust discrimination it-would 
be necessary to show that there was some action or 
some detriment suffered by the party paying the higher 
rate) ana \it Te notsurticient, asin the "case I cited: before; 
merely to compare the difference in rates. 

COMMISSIONER INNIS; Q. ‘The word has already been 
identified by the BOard? 

A, Noy it t8) the use of the term: “I \tnink their 
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meaning of unjust discrimination has been clearly 
defined in numerous cases. 

MR. FRAWLEY: Q. The witness has referred to 
the case of Plunke&ét and Savage, 28 C.R.C. where the 
Board said that mere rate comparisons are not conclusive. 

A. There were lots of evar ions given as to that 
matter. I cite at the bottom, of page 13, namely,The 
Spanish River Pulp and Paper Mills. There are a number of 
rulings of unjust discrimination there. A summary of 
the Board's decision in the 21% case is found in Volume 38 
of the Board's Judgment at page 47. From pages 47 to 51 
are recited a number of leading precedents with regard to 
unjust discrimination. 

THE CHAIRMAN: 9. In what case was that? 

A That was the 21% case. 

Q. The recent case? 

oo ves,.March, 30th, 1948. 

Q What page is it on? 

A. From pages 47 to 51 in Volume 38. 

Q. There the interpretation of the words "unjust 
discrimination" is gone into? 

A. I might just read just one or two of those, sir. 
I am reading now Rateneicr this case, and the BOard is 
citing the case of re Freight Tolls 1922 (27 C.R.C. liste 
at page 172): "Mere mileage comparisons de not afford 
criteria of discrimination sg 

MR. O'DONNELL: Q. Then read the rest of it? 

A. "“, . . mileage is not a rigid yardstick of 
discrimination: discrimination, in the sense in which 
it is forbidden by the Railway Act, isa matter of fact 
to be determined by the Board.” 

THE ' CHAIRMAN: That does not include discrimination 
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A. Yes. 

Q. Is there any particular case where the Board 
has dealt with that matter of subsection 4 ? 

A. I do not know of any explicit one. 

MR. FRAWLEY: On page 48, the same page from which 
the witness has read I might call your attention to what 
the BOard has said in the Spanish River Pulp and Paper 
Mills, which is 12 J.0.R.& R. page 268. 

THE CHAIRMAN: You have that in your brief? 

MR. FRAWLEY: Yes, my lord. 

THE CHAIRMAN; That is where the Act says as to 
discrimination between localities? 

AS Our term "personal" is perhaps a little 
broader than the individual. It might be operated in 
that locality. 

Q. The BOard says here is the locality, but you 
must have someone in that locality who must be 
discriminated against? 

MR. FRAWLEY: <A person must show a detriment. 

THE CHAIRMAN: How do you say that the Board 
should apply it? Suppose you say Locality A is pre judiced 
by a rate given to Locality B, how are you going to show 
that? 

MR. FRAWLEY: We show that there is & different 
rate. 

THE CHAIRMAN: That shows a difference but it does 
not show an unjust difference. 

MR. FRAWLEY: That word "unjust" has a restricted 
meaning in the word "unjust discrimination". 

THE CHAIRMAN: Apparently, the spirit of the Act 


is that there may bé discrimination between localities, 


It may be a necessary thing. But the Act says that the 


only kind of discrimination that is deliberate is unjust 
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discrimination. 

MR. FRAWLEY: That is right, sir. 

THE CHAIRMAN: Q. Has the Board interpreted that 
when a locality has been prejudiced by injust discrimination? 

A. There would have to be some evidence of detriment 
Supplied; a comparison of the rate would not be conclusive. 

Q@. If there is no evidence of detriment, you only 
have discrimination? 

A. Yes, under the present Act. 

Q. Is your point this, that the Act should have 
just discrimination? 

A. NOe Sirs 

Q. Whether it is just or unjust? 

A. No, discrimination is a feature that you 
cannot abolish nor Woutaeae be ccs rap lerto do 30. 

Q. Is that why the Act states that it is Unjust 
discrimination? 

AOUP eg 

Qo) YOU) are not satisricd wi thy that? 

A. Our position is that we consider rates are 
graded according to what I might call types depending 
uppon the generality and their application. For instance, 
class rates apply over entire territories and they apply 
between all cities in all territories regardless of the 
volume of ,traffic or the size of the town. As between 
class rates in one territory and the class rates in 
another, it is, of course, under the present Act 
thavretigally impossible to show unjust discrimination. 

Q. That must be because it does not exist? 

« Under the present Act. 
in faeus youvseey it is not visible? 


Lt is) not 2 facts 1b 26 2 matter of definition: 


BG cm Os 


There must be something wrong that you want to 


sae | te 38859: at tie ’ WAHT 
| Bes EP af eee ex eu Sah i — — 


sat roseb: dais fsck ad bsotbo, vie 3 


PALA 


rh! i te an 


sstel SEG Aker Sa Od Low se ibs 


vo te ‘ ‘ | Ml i eal b 
1. Bead, ihe ilvcw at ay 


t rt 


. 


; me F eiyaety j ne pee ay 
so ‘daria tob IO eon shay oo BE auend at 


faotssatmixoet 


Fi 


cy ; iad <n ene oy 2 «$f ryizar } 
re ttautay vo tau, 22 gf sonsen i 
’ F 5 mek } is 
{ fi i ‘ 4 : . a ‘ea " a 5 Pa 
iY , . i : Fs he ca " =e abi ge 2 fio dy ob > nm . ; 
mae gor fan? owiteei np af molscrimiape ro .O0 9 aA ; te 


d 3f Bivsow xom Hetfods fennso 


i 2 4 7 ao ee ~ . 
; 108 OD 34, GEFs as 
4) | 
rm a 
i F 
Pe “4 Ss a a i : ra: 
! . 4 ‘ 4 on “$ wt Bit ate 9 ry af + ares Pg ‘ 4 fad a [ : 
Pe — a yeh eae t ‘i pC vs a 
a oa He Cin - 4 Tn saat w He wd % ta H 
5 


4 J Vale , 
io bray f A 7 
on ty iw & ’ ; 
i ; 
wie : . ; i ; 
th od i ¢ Ty rv > .: ee crey Me Me 
a” povty | 3 lk OF G ° 7 


uf . | ~ ca : 2 I piel af rs f i an 1 
ete votes. 4ebianies = Pens 8¢ folly fSod IH: § A . ge 
' F : : 
m — ao oe en Pe | “+ Le af cond a ret eats) ane bhebsr3 ‘ fi ty B 

: fis 3 * nit fh aoqys he Ge WAR a ak eS ti be Pgh TiAl at ae F . L . fa 


‘ - : ‘3. 


we 3 ; i ae ad i pos 8 ee ay 
fact) ‘ij eotgastiads gtedi Sas yetisrenss gad noqqy 7 t 


a oe fh | Lin 
‘il ! ' ; : ee : aa ' a a vies e { Yr 
vlees word Bes seltog reready syicng Teva Yagus ASULS #8EL0 ae ‘J : 

? Ia ie ae is dae i i : ig 
i Ry ade ere ae 7 
: : . - 5 ae ee a — . 2 s, a , 
| ent to epelirsgor aoliodivred 115 nl gorges Lis SOW r 
? Hated tila ¢ . 4 6 oll i ae a DS 
. f isheel ; ‘ A 2 Rb 4 J 7 
ey * ee ee ery me Fe oe ee eee ee ee ‘ iiie ov 
gweowted BA NWOT OMe FO, SRLE) ate AO e4 on ta: LO omy Ade 


BAAR ~~ 


he ce P pda aacae eed y ope ye apy 
SoA GHGRONG SY  TeoMe 4% 
ft 7. i ’ 
. 3S iy tl 
in gobs ec! oe: ioath esr! “wots of afd. 
i ; 
copia Jos. esob TS sagnoed aay) 


: i 
=~4 * 


" { 0A, ot 1hi2 tr ews 
| | ST ie gehy 
a feta at tom at ae 


i 
7, Nae Ste 


sets betes ie se Todd pn rt eh ’ ? : 
Ove Tea et 1% mig ei pi iP @ ry aie 
“tow wor P80 ¢ 
a Wie oF Che 


fri 7 


- 1lell - Mr. Darling 


PIeoty 

A. Yes; sin. 

Q. What is wrong? 

AG We want to remove the regional types that 
are not justified by conditions that we mentioned here. 

OR You mean, even if they do not hurt anybody? 

A. We do not think that concrete evidence of 
detriment is necessary in those cases; that these rates 
apply in each territory. 

Q. You would give a curtailed definition to the 
word "line"? Supposing on that line there is a certain 
commodity that moves from A to C and there is another 
toca lity .calledhBs, ifuinethay locality Bretherents «no 
shipping of that particular commodity, can't that locality 
say there is unjust discrimination against them if they 
do not get the same rate as B and C? 

A, Class rates are important regardless of whether 
and traffic moves or not and they are available to move 
whatever possible traffic might arise. 

MR. FRAWLEY: Q. Could you illustrate what you 
mean by taking a one hundred mile movement in a territory 
and a five hundred mile movement in another territory. 

A. At the present time if there is a difference 
in a rate between these two movements, as has been 
pointed out, that. is not contrary to the Act itself; that 
Lsinot unjust discrimination, but our position 1s:;that 
that difference must be justified and would indicate, 
we are saying, that there should be a beginning particularly 
in these rates of wide generality and equity and any 
differences which subsequently arise must have a positive 
reason for that. Differences which now exist have 
arisen from many different reasons and have been there 


for a long time, and it is our submission that they do not 
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represent present-day conditions, but it is very 
difficult to attack that. 
THE CHAIRMAN: Q. Supposing there is a rate 
Lee eae commodity from Toronto to Ottawa and the 
rate on the same commodity from Calgary to Edmonton, 
assuming that the distance is the same, is higher, 
the commodity in which case being produced here in 
Ottawa and the other commodity in Calgary, would you 
Say that is sufficient to show a discrimination that 
was unjust? 
A. Other conditions being equal those rates 
should be equal. 
@. So that you say by the mere fact that the 
person in Toronto can get that commodity in Ottawa at 
a lower rate than a person in Edmonton can get it from 
Calgary, there is unjust discrimination? 
A. Not under the-.present definition, but it is 
an Unsacisfactory condition. 
@. It is an unjust inequality? 
A ves. 
Q.- You say there is an inequality? 
A There may be an inequality that is justified; 
there might be competition between Toronto and Ottawa. 
Q. If you leave out the question of competition 
and leave out anything that would tend to make a 
difference, there still remainsa difference in the rates? 
| A. Yes,.and that is what we are complaining of, sir. 
THE CHAIRMAN: Then you had got down to the question 
of mileage, Mr. Frawley. 
MR. FRAWLEY: In the class rates? 
THE CHAIRMAN: Yes. 
MR. FRAWLEY: Yes. | 
THE CHAIRMAN: You say that here is a commodity 
| 
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the same in Ontaric:as in Alberta and you haul that 
commodity in Ontario for less than you haul it in Alberta? 

MR. FRAWLEY: That is right. 

THE CHAIRMAN: That is your view of what inequality 
means? 

A. Yes, there could not be any personal discrimin- 
ation shown there. 

MR. O"DONNELLL: I wonder whether the Commission 
has reached any decision as to adjournment time. We had 
spoken to it some time before. 

THE CHAIRMAN: We are anxious to accommodate people 
as much as possible. Are there any trains that go to 
Montreal later than 4.00 o'clock? 

MR. EVANS: There is Later train; but cite means that 
about three or four-hours are lost to Save ‘half an hour 
neres ‘"rerhaps; that might not’ be considered. 

THE CHAIRMAN: Does everybodyhave to go home on the 
early train? 

MRS “EVANS: It is not a case of, “have to", sir. 

THE CHAIRMAN: We will let you know when we resume 


this afternoon. 


At 1 p.m. the Commission adjourned 


to resume at 2.45 p.m. this day. 


(Page 11218 follows) 
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a DIO = Ottawa, Ontario 
Friday, December 2/ 49 


AFTERNOON SESSION 


THE CHAIRMAN: I might say that we have been 
considering whet time we ought to adjourn today, in 
view of the trein service to Montreal and the fact 
thet today is Friday. We regret very much to make 
anybody travel on a later or e slower train, but we 
think thet in the interests of our work we ought to go 
on to, theusuel, hour,a quarter to five, 

MR. EVANS: May I put on the record an answer 
to a question you put to me this morning, or, at least, 
you asked me to get the estimate given by the traffic 
witness for the Canadian Pacific in the 20 per cent. 
Case of the amount of revenue from sgreed cherges, There 
was en exhibit in the 20 per cent. Case, Exhibit 4913. 
There wes no analysis, but there was s rough estimate 
Showing that the revenue from agreed charges to the 
Canadien Pacific in the year 1948 amounted to about 


$4,728,000, 


MR. H. J. DARLING RECALLED 
EXAMINATION BY MR, FRAWLEY RESUMED 
nc ee ES ek See LES ye POUND 


Q@. Mr. Dorling, I think you were about pege 
13? 

A. I think I had just finished to where those 
cases are cited about four lines from the bottom, 

Q@. Yes, and going on then from there, wheat 
have you got to say? 

A. Well, I think I will just continue reading 
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meaning of unjust discrimination to personal discrimination, 
Strictly speaking, the Act can only be held to prohibit 
regional discrimination if it happens to be at the same 
time personal discrimination. 

Another possibility of attacking regional dis- 
crimination is provided by Section 325 which provides that 
the Board may disallow any tariff which it considers to be 
unjust or unreasonable, However, a protest under this 
Section would also be unsuccessful if 2 reasonable rate 
were itself to be defined as one free from unjust dis- 
crimination. The tendency has been to hold that comparisons 
of rates in different regions are largely irrelevant. 
Provided the rates within each region ere reasonable per 
Se’ there remains little ground for compering them with 
lower rates in other regions. The differences themselves 
have been justified by the Boara by reliance upon several 
factors, @.2. cost of Service, density of traffic, com- 
petition, historicsl circumstances, or mere geographical 
dissimilarities. 

The removal of regional discrimination, or in 
other words, the establishment of the equalization prin- 
ciple, will have to surmount the berriers in the present 
Act and in the accepted interpretations of the statutory 
provisions by the regulatory body. There are good 
reasons why the Board cannot be expected to surmount these 
barriers without clearer direction from the statute it- 
Self. As already pointed out, all decisions on the 
nature of the freight rate structure ere in @ sense policy 
decisions. The Board's reluctance to embark on its own 
initiative on any fundamental changes in policy can be 


understood. The absence of 3 plain statutory direction 
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that there must be no regional rate discriminations is 
sufficient to explain the Board's position that its main 
concern is with unjust discriminetion end undue preference. 

Q. In your view is it sufficient to leave 
equalization to the Board as it is considering complaints 
from time to time dealing with unjust discrimination 
and undue preference? 

A. Well, it cannot be denied that the Board 
hes in its own decisions taken several steps towards 
equalization. There have been different cases where 
the rate levels have been brought nearerto equality, 
and in some cases differences removed, In each of these 
cases, the matter has been decided not as a general 
principle but reelly in terms of the particular circum- 
stances which obtained et thst time, so that, notwith- 
standing the fact that the powers of the Act are suffi- 
cient to permit the Board to establish equslization on 
its own initietive, nevertheless, that involves, as 
I think we point out in a part I just reed, decisions 
by the Board which we think ere properly matters of 
national policy. 

Q. So you feel that there will have to be 
something more than merely leaving it to the Board to 
interpret unjust discrimination and undue preference in 
complaint cases? 

A. I do not think the very general terms of 
the Act is a matter to be stretched to allow any step 
at all. The terms and powers sre very broad, and if 
one is permitted to infer from that that a certain policy 
is permissible, and, therefore, desirable, I think 
the Board may be very quickly forced into the position Of. 


determining policy rather than edministering the Act. 
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COMMISSIONER INNIS: Q. You do not want the 
Board to determine policy? 

A, No, 

MR. FRAWLEY: All right, go on. 

A. The above interpretetion of the issue is 
borne out by the fate of previous attempts to gain recog- 
nition of the principle of regional discrimination with- 
out being required to show explicit prohibition in the 
Statute, The best instance is provided by the history 
of Order in Council P.C. 886, passed June 1925. This Order 
in Council contains probably the most explicit reference 
to equalization of freight rates es a matter of govern- 
ment policy. Three paragraphs of this Order in Council 
ere of particular interest in the present connection, 
I°won'"t read the citation, and I pass’ on’to' the text. 

It might be thought that with a statement of 
government policy as clear as this, the way wes opened 
for the introduction of rate equalization in its broadest 
sense. JI might go back, and in the first paragraph, the 
first sentence reads, "The Committee are of the opinion 
thet the policy of equalization of freight rates should 
be recognized to the fullest possible extent," and then 
in the third paragraph and about five lines down is 
found the phrese, “under substantially similar circum- 
stances and conditions", 

Continuing in the text: However, in the General 
Freight Rates Investigation which followed, equalization 
wos limited to that of prescribing branch line rates on 
grain in Western Canada equal to main line rates. 

Q. At this point will you just put into the 
record the changes in the rate structure which were 


brought about by P.C. 886; first of 311, how many were 
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there? 

A, There were five items in general Order 448 
of the Board, which was the result of its decisions 
in general rate discussions. 

THE CHAIRMAN: Are you going to give us some- 
thing now thet is not in the Brief? 

MR. FRAWLEY: Yes, sir, There are five changes 
brought about by the investigation instituted Dy Eyre 
886. The first one was - - 

A. The first one was thet the Crows Nest 
Pass grain rates to Fort Williom were equalized as 
between Canadian Pacific main lines and branch lines, 
and other lines were to adjust their rates accordingly. 
The second one was, that rates on grain to Vancouver and 
Prince Rupert on export were put on the Fort William basis 
end using the Canadian National distance from Edmonton 
to Vancouver to apply over the Canedien Pacific distance 
from Calgary to Vancouver. 

Q. And the third one - 

A. The distributing tariffs in Western Canada 
at 85 per cent. of the standard tariff were to apply 
egeinst the Canadian Nationel as well ag against the 
Canadien Pecific. I think that perhaps it should be 
explained that the Canadien National did have distribu- 
ting tariffs between competitive points, unless the 
Canadian National line was the shorter when it was per- 
mitted to use the Canadien Pacific mileege in charging 
rates; and, four, the export grain rate from Fort William 
end Armstrong to Quebec was lowered from 3443 cents and 
33 cents respectively to 18.34 cents; and, finally, the 
port of Quebec was equalized with Montreal on grain from 


bay ports for export, and, two on all traffic from Toronto 
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end points west thereof for export. 

MR. FRAWLEY: Q. That was all accomplished 
Dy P.6, 0067 

A. Yes. 

Q. Will you continue? 

A’. “Our statement in the text - 

THE CHAIRMAN: @, Are you sstisfied? 

A. No, speaking for Alberta, we are not, 

THE CHAIRMAN: I mean, are you satisfied 
that those dispositions were enough to make? Do you 
quarrel with any of them as they were made? 

MR. FRAWLEY: No, “do not.” Iam interested 
in pointing out how little was accomplished in the light 
of - 

THE CHAIRMAN: For instance, they extended the 
Crows Nest Pass westward os well as eastward? 

MR. FRAWLEY: Yes, I do not minimize Chace” 5 
point out rather what they did not eccomplish. 

THE CHAIRMAN: It means thet the Board had the 
opportunity of considering the matter, 

MR. EVANS: They found against the western con- 
tention on a number of points - 

THE CHAIRMAN: Yes, and they had the opportunity 
of considering the matter? 

MR. FRAWLEY: Yes, they were directed to equalize 
under substantially similar circumstances and conditions, 
but, in eny event, they did not bring about the equali- 
zation which we sare Seeking to have brought about. 

THE CHAIRMAN: They did not bring about the 
mileage equalization? 

MR. FRAWLEY: No, they did not bring about the 


things we 3re at present discussing; there are many things 
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that they did not bring about. All right. 

THE WITNESS: Differences between standerd 
class rates, town tariff rates in eastern and western 
Canada were left unchanged. 

MR. O'DONNELL: It occurs to me that it would 
be in the interest of everybody to have a copy in the 
record. I heave not any doubt that Ne. Darling 1s giving 
the tenor of the finding. 

THE CHAIRMAN: It seems to me thet we are about 
to be given a criticism of the Judgment of the Board? 

MR. FRAWLEY: It might be celled that. 

THE CHAIRMAN: We have not here, of course, that 
matter? 

MR. FRAWLEY: No, but it is reported in 33 
Canadien Reilway Cases, and the citetion is at the bottom 
of this page. 

THE CHAIRMAN: Are you not repeating agnin the 
same thing you told us this morning? What your definition 
OL Equa li pyrite? . oats very simple the way you gave it 
to me, and which so far you have not succeeded in obteining 
from the Board. 

MR, FRAWLEY: We thought it well to point out 
perhaps the reasons why P.C, 886 failed to bring about 
proper equals zest hon, 

THE CHAIRMAN: If you look at Section 33) ‘ofiethe 
Act, you will see that the Order in Council may direct 
the Board to do anything which the Railway Act or some 
other Statute requires to be done, Well, the Statute 
requires that equalization - 

MR. FRAWLEY: "Which will, under substantially 
Similar circumstances and conditions, be equal in its 


application to 211 persons and localities." 
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THE CHAIRMAN: Are you really seeking to-day to 
have the Act amended? 

MR. FRAWLEY: Yes. 

THE CHAIRMAN: Does it not simplify your case to say, 
"we want it amended in this respect, and here are the 
reasons why?" 

MR. FRAWLEY: Well, my lord, we have prepared what 
we think is a complete expose. 

THE CHAIRMAN: Is it any use for you to say, "we 
want the Act amended, because the Board refused to give 
us what we wanted on the previous occasion, and we can 
only get what we want if the Act is amended in such a 
way''? 

MR. FRAWLEY: Yes. 

THE CHAIRMAN: But must you not go further than 
that and show that it is just that the “ct should be 
amended? 

MR. FRAWLEY: Yes, I would not ask the Commission 
to recommend anything that would not be just. 

THE CHAIRMAN: Is that the position then, that those 
words in the Act which limit it to substantially similar 
circumstances and conditions should be struck out? 

MR. FRAWLEY: Well, that may be one of the things 
that we are asking. 

THE CHAIRMAN: The only body that could say whether 
Substantially similar circumstances and conditions exist 
us thheiBoard. «sl t4lsy.true sou, have an appeal..to .the 
Governor in Council. How can we better that for you 
unless we strike the words right out? 

MR. FRAWLEY: My difficulty, my lord, is to go at 
once to the end result of my case and say"I want the 
Statute amended in such a way" and then sit down. I have 


prepared what I think are a lot of good reasons for asking 
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what I am asking, and I thought it would be helpful 
to the Commission to present this expose. 

THE CHAIRMAN: So far it seems to me that all we 
are getting out of these previouscases is that you did 
not get what you asked for. Is that sufficient reason 
for amending an Act in itself? 

MR. FRAWLEY: No, not in abselt, except that 
to-day we think there should be equalization, and we 
Have not got it as it is now, and we ask this Commission 
to recommend that we should have it. 

THE CHAIRMAN: Then you think there should be 
equalization under an altered provision of the Railway Act? 

MR. FRAWLEY: Yes, we think that there should be 
a better Statute than there has been up to the present time. 

THE CHAIRMAN: That means you can show us how many 
injustices exist? 

MR. FRAWLEY: Yes, I thought it would be Helo oul (ve 
expose the injustices as we see them, and impressing upon 
the Commissioners the need for the recommendations. I 
presume that I cannot have the recommendations by just 
asking for them. 

THE CHAIRMAN: Have you tabulated these injustices? 

MR. FRAWLEY: Yes, the purport of the brief is to 
Show the inequalities in the freight rate structure. That 
is the whole purport of the brief. I am Sure that when 
we have completed the brief that the situation aS we see 
it to-day ,and as we want it changed ,will become apparent. 

THE CHAIRMAN: It will be complete? 

MR. FRAWLEY: It will be apparent. 

MR. O'DONNELL: The Commission is not being told 
what it is being asked to have done about Lys and it makes 
it difficult for anybody who has to examine Mr. Darling to 
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THE CHAIRMAN: Mr. Frawley has just said phat he 
will tell us what he wants done later on. 

MR. FRAWLEY: Probably it was a great mistake to 
Giviae4sGhnis-briehwip. Modidinotudo iit on cthesbasis .of 
"divide and conquer”. 

THE CHAIRMAN: So long as you do not cover the same 
ground twice. 

MR. FRAWLEY: We have certainly tried not to 
duplicate it. I thought that was the very purpose of 
breaking it up. 

MR. EVANS: Your lordship asked Mr. Frawley a fair 
question, "do you want the words ‘substantially similar 
circumstances and conditions! struck out?", and Mr. 
Frawley's answer was, "that may be”. 

MR. FRAWLEY: I find it very difficult to present 
my whole case in one, and I must do as* the Commission 
directs and not as Mr. Evans directs. 

THE CHAIRMAN: But you do not feel you are in a 
position to answer my question specifically? 

MR. FRAWLEY: No, not completely now. Your lordship 
has asked us whether we want those words struck out. 

THE WITNESS: We are not suggesting that those words 
be struck out, but that the phrase "passing over the same 
line or route" be amended. I do not know the exact words 
that were used, but we are not relying on - 

THE CHATRMAN: Q. Then we will be very happy to 


hear your proposition then. Is it in this brief? 


Ay -lt is. Inathe prief that contains all our 
statutory changes. 

THE CHAIRMAN: All right, Mr. Frawley. 

MR. FRAWLEY: Q. All right, Mr. Darling? 

A. Differences between standard class rates, town 


tariff rates in Eastern and Western Canada were left unchanged. 
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Similarly, the Mountain Differential was not removed. 

The interpretation of P.C. 886 by the Board in the 1927 
investigation apparently turned upon two phrases to be 
found in the passages just quoted, viz: "to the fullest 
possible extent" and "under substantially similar cir- 
cumstances and conditions". The former phrase would 
appear to have been taken to mean "to the fullest possible 
extent permitted by criteria already applied by the Board", 

MR. O'DONNELL: I do not want to interrupt again, 
but we are speaking of an Order in Council, P.C. 886, 
extracts from which are cited here, and it occurs to me 
that it would be well that that whole Order in Counc, 
and not just bits and pieces of it, should be put into 
the record as an exhibit, and also that General Order 
488 which Mr. Darling has summarized should be likewise 
put into the record. 

MR. FRAWLEY: I have no objection in the world to 
that. 

THE CHAIRMAN: Q. Do not the three paragraphs on 
pege 15 contain the whole Order? 

A.) No. 

MR. FRAWLEY: We say "Three paragraphs of this Order 
in Council are of particular interest in the present 
connection”. 

THE CHAIRMAN: There is no trouble at all entailed 
in giving us the whole Order in Council? 

MR. FRAWLEY: That is right. It is in the report 
OLS iC eR. Ce. page tai. 

MR. O'DONNELL: And again at page 131 there is only 
an excerpt of that Order. 

THE CHAIRMAN: You will bring it to us? 

MR. FRAWLEY: I will*have that+typed out and filed. 


Let us give it an exhibit number now. It will be Exhibit 134, 
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Order sneCourei1 , P.C.° 856 of the Sth: June’, 1925. 


EXHIBIT NO. 134: Filed by Order in Council P.Cc. 886 
Mr. Frawley of 5th June, 1925. 


(PAGE 11240 FOLLOWS) 
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THE CHAIRMAN: And it will be Order-in-Council 
whet? 

MR. FRAWLEY: P.C.886 of 5 June 1925,and then 
my friend edds that Generel Order 448 of the Board 
would have to be filed along with it. That slso 
Cen be LPound man-extenso at 17 JOR .& RR. starting 
at Page 131. 

CHE WINE etnies 18 ab. Page OO4 of 17 J.0.R.& R, 

Q: Page 294 the Order is reproduced, is it? 

A Thee Lerrieny, 

Qeo Then 25 on. 

A The former phrase would appear to have been 
taken to mean "to the fullest possible extent permitted 
by criteria already applied by the Board". This would 
Still permit regional costs, traffic densities, and 
competition to determine general rate levels. the 
latter phrase necessarily brought into play the 
restricted meaning of unjust discrimination, Under 
these circumstances, it is not surprising that the 
Board found that the P.C.886 required no essential 
change in regulatory policy. In effect, this declaration 
of Government policy became no more than e directive 
to the Boerd to review its previous judgments to 
determine whether the same criteria would permit at 
that time e greater degree of equalization. In the 
case of branch line and main line rates on grain, 
the criterion of unjust discrimination was used to 
bring about equalization. 

THE CHAIRMAN: Pardon me. I am sorry to interrupt 
again, but on that page, 15, you say the interpretation 
essumed two phases and then you raise one, namely, 

"to the fullest possible extent ..". Oh, those ere 


the two, - "and under substantislly similar circumstances 
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and conditions." Oh yes, then there is 9 quotation 
on the next page. 

Ase Noyothatvisnnotisa Quotation, sir.) That 
is our own submission. 

Q: Those quotation marks make no difference 
then? 

MR. FRAWLEY: That is the witnesses! inter- 
pretation, sir. 

THE CHAIRMAN: It is very important not to be 
put into the mouth of the Boord. 

MR. FRAWLEY: Oh quite. 

THE CHAIRMAN: And the quotation refers to 
what? 

THE WITNESS: In the case of branch line and 
main line rates on grain, the criterion of unjust 
discrimination was used to bring about equelization. 
But equalization between regions could not be supported 
by any of the criteria recognized by the Board, 

The fact that so little progress toward 
equalization resulted from P.C.886 emphasises the present 
need for changes in the statute itself if any important 
change in regulatory policy is to be accomplished. The 
Board is precluded from taking effective steps towards 
equalization unless clearly directed so to do Dy. hewact.. 
I might insert there, the fact that we ere not implying 
by that statement that the Board's powers ere limited 
in this respect. Otherwise the Board may be open to 
the charge of determining policy rather than carrying 
out a policy determined by Parliament. 

MR. EVANS: May I get that straight? Dia 
you say in reading that that you think that the Board's 
powers are not limited as regards equalization? Is that 


whet you said? 
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MR. FRAWLEY: No, it was a comment on the 
words "the Board is precluded from taking effective 
Steps towards equalization unless clearly directed so 
to do by the Act", Now the witness commented on the 
use of the word "precluded". 

THE WITNESS: I don't mean that they are pro- 
hibited by the Act from using that power. 

THE CHAIRMAN: You say the word "prohibited". 

A: No, I was not changing the lenguage, sir; 

I was just explaining the use of thet word "precluded", 
The reason for the Board being precluded is in the 
following sentence: "Otherwise the Board may be open to 
the charge of determining policy rather then carrying 
out 8 policy determined by Parliament". 

MR. FRAWLEY: Very well then, Mr. Darling. 

THE CHAIRMAN: What do you want out of all thet? 
Do you want the Board to have this power to add to the 
determining policy or to the contrary? 

A: We wish the equalization, sir, to come by 
Statute as a sort of embodiment of Government policy 
which the Board would then administer. 

THE CHAIRMAN: The Board would have nothing to 
Say about - 

A: Of the equalization to the extent which we 
propose. We do not say that all rates are subject to 
equalization, of course, but those rates which we say 
should be subject to this principle. We think that should 
come by statute rather than by some construction of the 
Boerda's power. 

Q: Are you able to put into writing what rates 
you think should be governed by s principle and what 
ought not? Is that what you intend to do? 


MR. FRAWLEY: I think so, sir, and to some extent 
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we have done that. Very well, then Mr. Darling. 

A: Section E. The regional discrimination 
issue in the United States. Several features of the 
efforts to obtain regional equality in freight rates 
in the United States offer interesting parallels with 
those in Cenada. Essentially the same problem was 
encountered in that the existing definitions of "undue 
or unreasonable preference" in Section 3 of the Inter- 
State Commerce Act had been restricted to apply to 
personel discrimination alone, and that personal dis- 
criminstion is the term as we have been using it. 

"THE CHAIRMAN: Is it used at 011 in the judgements 

of the Board? 

A: I don't think it is recognized as such there. 

MR. EVANS: It is your own definition? 

Ae (iThated ss ments 

Q: You heave found no other definition exactly 
the same es youre 

A: It is merely a name for a number of different 
discriminetions and we have taken that as the collective. 
Efforts of the Interstete Commerce Commission on its 
own initiative to widen the definition were defeated by 
the Courts. Section 3 had provided that undue or unresson- 
able preference should not be given to any particular 
person, company, firm, corporation or locality. The 
United States Supreme Court found in Texas and Pacific 
Railway v United States (1933) 289 U.S. 627, that ports 
were not localities within the meaning of the word eas 
used in Section 3. The section was therefore amended 
by Congress in 1935 by the addition of the words "nort, 
port district, gateway, transit point". In the frans- 
portation Act of 1940, a more determined effort was made 


to establish a concept of regionsl discrimination. At 
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the seme time, Section 3 of the Interstate Commerce Act 
was egoin expanded, this time by the addition of the 
words "region, district, territory", which was clearly 
intended to enable the Commission to attack the problem , 
of differencés in regional rate levéls.. Section: 5(b) 
of the Transportation Act of 1940 was even more explicit. 
The only phrase that I would call attention to particularly 
in Vhau is inotineotourceri the icitationve  ltrcalis for 
"investigation between points in one classification 
territory and points in another such territory, and 
into like rates within eny of such territories, maintained 
by common carriers by rail or water --". 
MR. EVANS: The fourth line where? 
Ae BOL Cheerirst. quotation on Page 17: 
"The Interstate Commerce Commission 
interpretated these omendments and 
edditions as laying down a definite 
policy for the removel of regional 
rate differences. In Class Rate 
Investigation, 1939 (1945) 262 I.Cc.Cc. 
477 at page 692, the Commission said" 
And then follows the quotation which I will read: 
"It is clear that the main purpose 
which Congress had in mind wes to bring 
about a greater degree of equalization, 
harmony, and uniformity in the different 
regional or territorial rate structures 
of the country. The method employed to. 
accomplish this purpose is equally plain. 
By the amendment to the substantive anti- 
discrimination provisions of Section 3 (1) 
all discriminations in the form of undue or 


unreasonable preference or advantage, or 7 
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undue or unreasonable prejudice or 
disadvantage, as between regions, districts, 
or territories, viewed as separate entities, 
were brought directly within the purview 
or the ect along with 311 “the other’ in- 
hibitions previously included. We were 
then authorized and directed by the other 
provisions mentioned to remove sny such 
discrimination found to exist in the proper 
proceeding." 
THE CHAIRMAN: You say "sll discriminations in 
the form of undue or unreasonable preference or advantage"? 
A; Considered collectively, sir, as one reason 
opposed to the other. 
In support of this interpretation the Commission 
cited the explanation to the Senate, May 22nd, 1939, 
of Chairman Wheeler of the Senate Committee on Interstate 
Commerce concerning the amendment to Section 3. And I 
won't read this particular citation other than to remark 
thet the intent of this amendment was very clearly to 
produce the qualization and to so amend the Act that it 
would result. 
The Interstate Commerce Commission's decision 
in Class Rate Investigation, 1939, prescribed uniform 
class rates within end between all rate territories with 
the exception of Mountain-Pacific. The latter territory 
was not considered in the investigation and the uniform 
raves prescribed, I-might. add, are not yet in effect. 
This decision was upheld by the United States Supreme 
Court in State of New York v United States so that the 
concept of regional discrimination can now be said to be 
firmly established in the United States. We do not mean 
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not mean that the concept is firmly established; we mean 
that it has become part of one of the tools of the 
Interstate Commerce Commission. 

Q: It says "discrimination in the form of undue 
or unreasonable preference or advantage, or undue or 
unreasonable prejudice or disadvantage". That is the 
kind of discrimination that is to be removed? 

A: Trlhnat tid bene. 

Q: ="Buti onby chhet. dcind? 

A: That is true, sir, with the exception that 


theo ass Rate Investigation, the 


in the proceedings of 
undue and unreasonable preferences were considered 
collectively one region as opposed to another, and also 
I think the attitude of the Commission on its decision 
was that there should be some justification for existing 
differences and if it could not be shown that the existing 
conditions justified those differences they should be 
removed, and in the decision the Commission found that 
the differences were unjustified as between eastern, 
southern, and western territories, and ordered equalization. 

Q@: Now then, you would favour a similor prose . 
cedure in Canada? 

As ONO VE CCnink’ the Intent toficitine: this 
American experience, sir, is to show if equalization is 
to come most effectively it must come by some amendrent 
to the statute. The Interstate Commerce Commission has 
been shead of the courts in that respect. 

Q: IL am only trying to find out just how you 
want the Act amended? 

A: ‘Well, wedeal with that st a later point, sir, 
in the other brief. 
F, Equalization and Regionel Transportation Conditions. 


MR. FRAWLEY: You say this summarizes this section 
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of the brief? 

A: Summarizes the section of the brief and also 
states the qualifications which we would leave open in the 
application of equalizetion. The demand for rate equal- 
ization has in its aim the removal of many regional rate 
differences in Canada. The chief grounds for this demand 
ere the following: 

(1) The existing differences have not been errived 
et in eny consistent manner, but are largely 
hpavevkes!) In oriein, 

(2) The relating of rate levels to regional costs 
and treffic densities does not recognize the 
organic relationship of the different parts 
of a transportation system to the whole. 

(3) Differences in regional costs and traffic 
densities are not adequate standards by which 
to determine regional rate differences, 
Revenues end investment must elso be taken into 
account. 

(4) Competitive Conditions of earlier periods should 
not influence the levels of class rates today. 
Competition may be met by the P Ublication of 
competitive rates lower then the normal level. 

(5) For reasons of national, economic and social 
policy it is desirable that rate equalization 
be as thorough as possible. By themselves, 
neither differences in regional costs nor 
general competitive conditions afford suf- 
ficiently sound grounds for departures from 3 
general level of equality. 

THE CHAIRMAN: Now, just a moment please. Take 
thet Section 3 "Differences in regional costs and traffic 


densities are not edequate standards by which to determine 
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regional rate differences. Revenues and investment 
must also be taken into acdount." You would have the 
Board take into sccount revenues and investment? 

ft Yee, 

Q: Investment in the locality and revenues 
likely to come from the locality? 

A: Yes, and eny investments of the system 
properly allocable to that locality. 

Q: You mean of the railway system? 

fm Vea. 

Q: Then it says "revenues end investment", 
You say that should mean "railways revenues and in- 
vestment"? 

A: Yes, 

Oe oni? 

A: Yes sir. There remains the problem of 
setting the limit to which rate equalization should be 
carried. The advantages of rate equalization from a 
social and economic standpoint would be considerable to 
the country as a whole. Nevertheless we do not suggest 
that they should outweigh at ell times such natural sad- 
vantages in trensportation conditions which particular 
regions may possess, While we teke exception to any 
ee Mee that the rate structure as it stands is the 
effective measure of any regional advantages or dis- 
advantages as mey now exist, we are not opposed in 
principle to permitting these advantages to be reflec- 
ted in general rate levels in some fashion. 

By way of explanation of what is meant in 
that paragraph, the following poragraph details the 
conditions which we would recognize as justifying 4 


departure from complete system equalization. 


‘ | 
- gnom@asvnn BAe sone ,aoqnetee ite 


| ie 
edd eyed River oy i Pevnuonee oitig te 


SPQ BO Ae pein: iad ‘a inyese 


i ey 
R 


He ce py Ye edo eet rs inte oo Bo wags Gos 
faanee Ch Ol Sa sae 4 & ive Save oo eh USO © Gh Ye 3 aay i 

mere EL wee ; at ee y - 
‘ 7" 
7 » inites Ete ano ws am ost ee + , : 

fagyeésn douse agmid Iie ge bowieo bivorne yads tens . 

: : “ - + at eonn > f 

fh. ok ‘ie ~ ‘ ~~ F ‘ ee x 4 ss % > t 
yh *) oe i j Lyn MGs AhS Ay i Ls Ww t . ee wae ‘eee BAGH A ; 
- by f 
" 2 us Oct NERS so tm oay = 
Tin. OF MeLs Seo: SNS SW Sym) eBASRRZOT Yu. ekos srs 
, a7 f 
, i A 0 af arrpe Wry 

3 Baye ? in ua * res 7 Oy Pit fa 4 yilg wt Ot ce SS IY e SBMA ("1 
z r } F s 
aris ~ ; : 

mf i . ~ cam ¥ - ” F 
Brat oe SO LER De Cand bsot Gis St) GSS Saal av¥t iO39 39 ia 
; 28 fons Vy 


° 


mnt hat wi pa ~% P oe oh iw ai fe os oo 5 : 
+O EAST omOR ot eLoves gfa% Zeransg PLE hed i 


os A 7 


5 asivtivayh és al FAO ae phew ott 
ca Moles fewae mae 


| 


79 
i 


oe 


N. = 1240° = Mr. Darling 


The index of such regional edvantages should 
be the regional operating ratios, including en allowance 
for the investment in each region. In comparing the 
ratios for two regions, small or fluctuating differences 
Should not werrant any departure from equelization. It 
is also important that full allowance be made for the 
organic relationship of each region to the system as 
a Whole. Otherwise one region may be unduly edvantaged 
by virtue of the revenue and traffic developed in other 
perts of the system. However, if over 2 reasonable 
number of years there is meinteined s consistent 
difference in earnings ratios - and that term refers 
to the ratios referred to in the second line of that 
peragraph - in earnings ratios between regions, in 
the sense we have just indicated, a difference greater 
than could be attributed merely to temporary fluctua- 
tions in traffic or to the positions of the regions 
within the system, then some degree of departure from 
equality in the general level of class and non-competitive 
rates might be considered. Such a difference might be 
regarded as some indication of the transportation ad- 
vanteges enjoyed by a region, over ond above the 
advantages accruing to it from its relationship with 
other regions in the system. 

The advantages of this method of reflecting 
advantages in transportation conditions ere that it would 
avoid the misleading exaggeretion of regional advantages 
measured by e standerd of regional costs alone, 

We mention that only to point out that rates 
in Pecific territory for many years were elready 50% 
and then 25% higher then in prairie territory on the 


basis of regional costs, whereas this difference, while 
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the difference in costs may be considerable, the 
difference in net revenue or in the operating ratio 
may be fairly smell, the revenues offsetting the costs. 
It would recognize that differences in the 
consist of traffic in different regions may produce 
approximately equality in earnings at 9 common level of 
rates, although there may be wide differences in unit 
costs and traffic densities. It would also recognize 
the existence of se zone within which the regional 
earning ratios mey fluctuate without Werranting a 


departure from rate equalization. 


(Page 11260 follows) 
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MR. FRAWLEY: Q. Passing to Part III of your brief, 
would you just explain the purport of this part of your 
brief? 

A. Part III of the brief deals with the effect 
on the rate structure of the application of the 
equalization principle which we proposed at the beginning 
of Part II on page 3. We deal first with the class rates 
and in Part B commodity rates. In Part A, dealing with 
class rates and called A Uniform Scale of Rates. 

The present standard and distributing class rates 
in each territory should be replaced by a Single scale 
of slass rates based initially on Ontario-Quebec town 
tariff rates and applying within all rate territories. 
This scale should also apply as a maximum for class 
rates between Eastern and Western Canada. By this 
means the dual system of class rates would be replaced 
by a single scale of class rates, and the discrimination 
resulting from the restricted application of distributing 
and town tariff rates would be removed. The selection of 
the town tariffs as the base: is governed by the fact that 
they have served as normal class rates in Ontarid6-Quebec 
territory for over 40 years. Unlike Prairie class rates 
they were not initially placed at a higher than normal 
level to offset light traffic density. Prairie class 
rates sti 11 s how the effect of these early conditions. 

I do not propose to read the section illustrating 
the general application of town tariff rates, but will 
continue om page 22. 

Q. You did explain as to distributing rates in 


~v 


Eastern C;anada and the extent to which Western distributing 


rates apyply? 


A., Yes. 
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The application of the town tariff in Eastern 
Canada is more widespread than that of the distributing 
rates in Western Canada because of the numerous town 
tariff points concentrated within a epi eonceet 
area and because of the two-way application of the rates. 

The dual system has been defended in the past by 
pointing out that the distributing rates (including the 
town tariffs in that term for convenient reference) 
have been extended to apply wherever tr&ffic movement 
of any considerable volume were offered. The burden of 
the standard rate has been minimized by the claim that 
only small or occasional traffic movements are charged 
such rates. Whenever traffic volume wenn nted) LC nas 
been claimed, the railways have published distributing 
yaces. 

Q.:;, What.do, you have in mind there when you say 
"claimed''? 

A. Statements to that effect were made by both 
Mr. Evans and Mr. Sinclair of the Canadian Pacific 
in Volume 12 pages 2220 and again at pages 2221 and 2234. 

In this way, by far the greater part of the class 
rate traffic moves on distributing rather than standard 
rates. 

A class rate structure of this type involves an 
@lement of volume discriminstion which should have no 
place in such a rate structure. 

Q, Perhaps, you should explain what you mean: 
by volume discrimination? 

A, I might refer to the bottom of page 28 and on 
page 29: By volume discrimination is meant the familiar 
practice of charging lower rates for a large volume of 
traffic. This may be done in a number of ways: (a) by 


assigning a. commodity to a lower class in the. 
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classification, (b) by giving commodity rates in 
place of class rates on certain movements in place 
of class rates, (c) by giving a lower rate for a 
earloca” thon for a less-than carload Shipment, 
(d) by gixing lower rates for larger minimum 
carloads, (e) by giving lower commodity rates 

than normal commodity rates. I might add that 

we do not oppose volume discrimination one hundred 
percent, nor do we say that the reason different 
methods of making a rate are entirely due to the 
effect of volume discrimination. 

Q. You say that volume discrimination should 
not have a place in the rate structure? 

A. This type of volume discrimination. The 
class rates are the basis of the rate structure, 
being the rates applicable in the absence of conditions 
justifying commodity rates. 

Q. On page 22 you say, "a class rate structure 
of this type involves an element of volume discrimination 
which should have no place in such a rate structure." 
Will you elaborate on that? 

A. I think thatthe passage which Pollews 
Dn ene for that. The class rates are the basis 
of the rate structure, being the rates applicable in 
the absence of conditions justifying commodity rates. 

THE CHAIRMAN: Q. That is the case? 

A. That is the case now, sir. 

Q. That is the case in your view? 

A. The case is simply that the distributing 
rates apply from some two dozen cities in Western 
@anada. 

Q. You are referring to distributing rates? 
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It cannot be too strongly emphasized that the 
reasonableness of a -rate must be determined by its 
relationship to other rates and not from the examination 
of the absolute befits or disability involved. On 
class rates, in particular, it should be a matter 
of indifference whether one carload or a thousand are 
involved, unless it be frankly admitted that the | 
larger centres and the larger shippers, in 
addition to the many other advantages accm ing 
from their size alone, are also to receive preferred 
treatment in freight rates. Equally relevant is the 
assertion that the relatively small amount of monetary 
disadvantage involved will exsuse the lack of 
distributing class rates at ‘small stations. This 
presupposes that a line can be drawn to distinguish, 
negligible disadvantages. This could only mean that 
the larger centres have some inherent right to more 
favourable raves’. 

The railways arenot obliged to publish distributing 
or town tariff rates exeept where the Board has found 
that their failure to publish them has resulted in 
unjust discrimination. But even where discrimination 
has» been found to exist the result has not always 
been’ the-extended* application of distributing’ rates: 
Then we refer to the *Town of Sicoe ‘Case. 

The matter-of extending "the application of 
distributing rates has-been left largely to the discretion 
of the railways, upon thé assumption that their self- 
interest in this matter would coincide with the public 
interest. The historical condition in Eastern and Western 
Canada which led to the establishment of the lower class 
rates have thus been treated with a differemce which is 


clearly unwarranted. Early conditions have been permitted 
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to congeal into permanent advantages. 

The chief objections to the dual class rates 
system, i.e. the use of both standard and distributing 
rates within the same territory, are the following: 

(a) The system tends to be inflexible in that 

the list of town tariff or distributing 

Ls “restricted. Often unnecessarily 
difficult and unjustifiable conditions are 
imposed on any town seeking to obtain the 
praviiece ros using distributing rates”. 

(b) The distributing points have an advantage 

on all class traffic and not merely on 
those commodities which move in 
considerable volume. 

(c) The system places difficulties in the 

way of the growth and industrial develop- 
ment of smaller centres while at the same 
time favoring the onncentration of economic 
activity at the privileged points. 

In Summary, there are no persuasive reasons why 
this original difference in treatment should remain 
permanently incorporated into the rate structure. It 
adds to the disadvantages of the smaller centres and 
the shippers of small volume, which are already suffi- 
ciently great by reason of their weaker bargaining 
power and the differences between carload and less- 
than-carload rates. All points should be entitled to 
the same level of - rates. 

"HE CHAIRMAN: Are you asking that distributing 
rates be abolished entirely? 

MR. FRAWLEY: No, sir. 

THE CHAIRMAN: Q. Or that the system of town 


rates be put into effect in the West? 
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A. We are not asking that the distributing 
rates or rates approximating that level replace the 
standard rates, which apply universally. 

Q@. .Then what you mean is that the standard 
rates would be lower than the distributing rates? 

A. That would be the case. 

Q. This is a general application for a 
decrease of rates in that ceiling? 

MR. FRAWLEY: In the ceiling rates. 

THE CHAIRMAN: To what the present distributing 
rates are? 

MR. FRAWLEY: That is what it amounts to. 

MR. EVANS: The difference between us is very 
Simple. Mr. Frawley's clients want an equalization 
of the class distributing rates. 

THE CHAIRMAN: Q. Where do the class rates 
apply? I am talking about the future; what would be 
the result? 

A. The standard rate wouldnow apply where it 
now applies, but it would be equalized and the distri- 
buting class rates would be equalized East and West. 

In the East you call them town tariff rotes? 


VES 


Q. 
A 
‘Qs i. is The same thing? 
A Yes 

Q Is that what you want? 

A We propose a single set of class rates and 


I, understand they advocate that both rates have effect 


but equalized. 

MR. FRAWLEY: Q. This matter of inter-territory 
class of rates is of considerable importance to us. 
These are the rates that move the traffic from East to 


We@t and we have a submission to make as to what should 
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happen to those rates? 

As Yes. 

THE CHAIRMAN: You say from East to West. 
Would it also run from West to East? 

A. Yes. At the present time the straight 
mileage class rate scales apply within Eastern and 
Western Canada but a different system of class rates 
is used for interterritorial traffic between Eastern 
and Western C nada. The latter rates consist of two 
factors, the Eastern factor being an "arbitrary" 
applying to Fort William. That, I might say, is shown 
in the first row of the Table at the bottom of the page 
for each class. The E:stern arbitrary to Fort William 
is $1.68 for first class, but these rates do not include 
the 8% increase. The latter rates consist of two 
factors, one being mileage; that is to say that the 
distance from Fort William to Winnipeg is reduced 
130 miles and the rates are calculated on that reduced 
distance. We have the case that the arbitray ¢ from 
Montreal to Fort William which is here at $1.68 would 
be the equivalent to the Eastern standard rate. 

THE CHAIRMAN: Q. You are using the word "arbitrary"? 

Acorn Yes .thateds the tconstent. from.alL points 
from the East to Fort William. 

Q. Does it apply to all rates to Montreal? 

A. The arbitrary is the factor used in making 
up the rate from Montreal. 

Q. Would that be the case of a shipment that 
leaves. Montreal to go to Fort William and not farther? 

A. No ,that would not be it. 

Q. If it goes farther West you call the rate 
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A. Yes, it is merely the consideration of a 
rate, butidt is. roti al rates 

MR. EVANS: It is the samething as a Maritime 
rates 

THE WITNESS: The two factors in the class rates 
from Eastern Rate Groups A and B to Edmonton and Calgary 
are as follows: 

MR. FRAWLEY: Q. Is there anything else you want 
to call attention to there? 

A. Yes, in Appendix D we illustrate the effect 
of this system of rates between Eastern and Western 
Canada on page 55 and 56. I think I might just read 
the next paragraph before referring to Appendix D, 
starting at the top of page 25: The effect of this 
method of rate construction on rates to Western Canadian 
points varies considerably from the rates that would be 
charged on the basis of through mileage. The advantage 
of the two-factor rate over a through mileage rate based 
on the Prairie standard scale is greatest at Winnipeg 
and decreases gradually as one moves westward until in 
wee tera Saskatchewan and Alberta the advantage disappears. 
I would like to refer to what we have done by way of 
comparison on page 55. We have the figure in the column 
(2) Siete Cyne mileage from Toronto to these various 
cities in Alberta shown opposite in column (3) and the 
present rates made on the basis of what was said at 
the bottom of page 24. 

Q@. You are speaking of fifth class rates? 

AL. Thateds soa 

MR. EVANS: Q. A Fifth class Prairie standard? 

A. At column (3) these present fifth class rates 
now apply. By way of comparison then, we see what the 


result achieves as calculating the rates as a single 
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factor using the actual mileage from a large Eastern 
point to Western Canada and to use a rate group instead 
of an arbitrary we have used what might be called a 
mileage arbitrary. We have taken the distance of 900 
miles as a constructive distance from points in Eastern 
Cinada to Fort William and have added to that the actual 
mileage from Fort William to destination. To those 
mileages which are shown in column (4) the rates that 
would be chargeable on the maximum standard rates in 
Prairie territory add to the difference between these 
rates and the present rate is shown in column (6). 

MR. FRAWLEY: Q. I think you should take one 
of them and go through and show us what you mean? 

Moe Dace tne trac I oyeway-Of.a beuserabion. ao 
Lloydminster, the actual mileage from Lloydminster to 
Toronto is 1858 miles and the present fifth class 
is 221. Using the assumed mileage which we have taken 
for the purpose of comparison of 1942 miles, we have 
an applied rate that would: now apply for movement 
withingPrasrie, Serritory . 

Q° You say that 1942 is arrived at how? 

A. By taking the istance from Fort. William 
or Armstrong, as the case may be, to Lloydminster and 
adding to that 900 miles. The first column is the 
actual distance. 

THE CHAIRMAN: Q. From Toronto to Lloydminster? 

Ap elne te 2S Cia ey, 

Q. In that case you are not counting the 900 miles? 

A. We are showing the present mileage to the 
present rates. 

MR. FRAWLEY: Q. Columns (2) and (3) present the 
mileage and rate. In other words, it is actually 16'8 


miles froom Toronto to Lloydminster and the fifth class 
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rate from Toronto to Lloydminster is 225? 

He Anau Le Pei, 

2. When you come to column (4) it is 1942 miles 
because you asSume that the originating point was 
exactly 900 miles east of Fort William? 

Ae Les 

Q. You have worked that out? 

A. Calculating the rate that would apply on that 
movement haul within Prairie territory to 2 point as 
far east as Sudbury and we arrive at a rate of 225. 

In this case the difference cs between our comparison is 

4 cents. The present rates are 4 cents lower in arr vane 
at it by using this method. However, as you move westward 
the difference increases until, in Alberta, at Lac la 
Biche, Grande Prairie and Dawson Creek the difference is 
40 cents and 35 cents. This is shown in the map Appendix 
D on page 56. I hope that map is clear enough, sir. It 
was done in colors to make it clear. 

THE CHAIRMAN: What page is that? 

MR. FRAWLEY: Page 56. 

THE CHAIRMAN: It is almost invisible. 

MRs FRAWLEY: 2 think if you: would Lift it off 
the next page it is a little clearer. 

THE WITNESS: The vertical lines in blue ink 
represent equal rates where the present rates of the 
through mileage rates which we have compared with them 
produce the same rate for the first six classes of the 
classification, each line representing a rate for one 
6lass of the classification. In other words, whereas 
in these vertical line rates based on through mileage 
are less than the rates now in effect. You will see from 
this that III and IV have the whole Province of Alberta, 
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producing higher rates err would be made by through 
mileage. For the V and VI classes the dividing point 
is farther west but still the bulk of Alberta and all 
of British Columbia is in.an area of higher rates. 
MR. FRAWLEY: Will you come back to the brief, 
now? 
A. Reading at page 25, staring at the sentence 


on line 7: 


(Page 11277 follows). 
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West of these lines the present system produces rates 
that are higher then Prairie standard scale for the 
same distance, or rates derived from s reasonable 
extension of that scale obove its present limit of 
2,200 miles. Some of the distances we used were more 
than 2,200 miles. We were forced to assume that the 
scale had been accepted in the same rate that it had 
et 2,200 miles. 

The sbove compsrison demonstrates the fact that 
since the organization of the present system of inter- 
territorial class rates 911 class traffic between Eastern 
Canada and Alberte end British Columbia has actually 
been cherged a higher level of rates than the maximum 
retes authorized for traffic within Western Canada, i.e. 
the Prairie Standerd Class Rates. Insofar as Alberta 
end British Columbia are concerned no benefits sare 
derived from the low Eastern arbitraries to Fort William 
and none from the deduction of 130 miles in the Fort 
William Terminal rates. Both these features in the 
interterritorial rates have been (and that should read 
“held up") as compensating features for the long heul 
across the "bridge" territory from Sudbury to Winnipeg. 
This may be the case insofer as Manitoba sand the eastern 
part of Saskatchewan are concerned. It can hardly be 
denied that the present system is distinctly prejudicial 
to Alberta. 

MR. FRAWLEY: And eastern British Columbia 
also: 

Boa cec. 

Q: At this point I would like to call the 
attention of the Commission to the 21% Cose because the 
brief says that these features in the interterritorial 


rates have been held up es compensating features for the 
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long haul across the "bridge" and the reference, sir, 
is to Poge 62 of the pamphlet copy of the 21% Judgment 
which reeds: 
"The water competitian extends throughout 
Eastern C nada from its eastern coast to 
Fort William and Port Arthur. These 
compelled lower rates have resulted in 
benefit to Western Conada for the reason 
that traffic moving between Eastern and 
Western Canadian points obtains the 
benefit of such lower eastern rates for 
the portion of the haul within Eastern 
Territory, with the result that rates 
to and from points in Western Canada 
far removed from the water obtain the 
advantage of the compelled rates for the 
Eastern portion of the haul". 

THE CHAIRMAN: Doesn't that just say though 
that you get the advantage of the rates for that part 
of the transit in Eastern Canada? 

MR. FRAWLEY: That is true, they say we get the 
benefit. Now, we have demonstrated that geographically 
when you 3re es far west 3s the Alberta border it has 
been lost. 

THE CHAIRMAN: But you see thet 130 mile 
deduction, for instance, between Winnipeg and Fort 
Williem, the Board does not say there that you are 
getting the benefit of that. There it says that the 
benefit you are getting is in the eastern portion only 
because they ere a part of the total rete today after 
all, and so far they are below standard; otherwise, your 
rates would be higher. 


MR. FRAWLEY: No sir, we say that if they were 
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on the same scale of rates, but we never have within the 
prairie ccecion: 

THE CHAIRMAN: Yes, I think I see your point. 

MR. FRAWLEY: I am only being critical of those. 

THE CHAIRMAN: Take the one element of thet which 
is the fictitious mileage between Fort Williem and 
Winnipeg. It takes off about 120 miles. 

MR, FRAWLEY: 130 miles. 

THE CHAIRMAN: Well, are you going to suggest, 
es has been suggested to us, that those 130 miles should 
not taper away but should be carried on all the way 
through the West? 

MR. FRAWLEY: Mr. Darling will be dealing with 
that, sir. We do not say that will be taken out. We 
simply say that by applying e proper tapering principle 
we should get some benefit from that. 

THE CHAIRMAN: Where do you propose that - in 
this brief or later on? 

MReePRAWLE Gb lam dorry, sir, 

THE CHAIRMAN: Where do you formulate that 
proposal? 

MR. FRAWLEY: I heard you, sir, but et the 
moment I am not able to say whether it is in this brief 
OP stne Regul savory Bracrie* Sir richt, Mr. Derline. 

THE WITNESS: The point of the quotation which 
was contained in the Board's Judgment is rather of 
interest, it seems to me, in two respects in that, in 
the first place, there seems to be a general impression 
that all of Western Canada is now receiving some 
compensation for the long heul by reason of the present 
rates which produce sa low arbitrary to Fort William, and 
the second thing which seems of significance to us is 


that it seems to be generally agreed that such compenso- 
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tion is just and reasonable to offset the effect of 
distance. Even though we thought to have this advantage, 
nobody suggests that there is anything wrong with having 
that advantsage or suggesting that it should be removed. 
What we ere asking for then is, even if our proposal 
here is accepted, would be, as far as Alberta is con- 
cerned, merely the obtaining of. the maximum scale on 
rates between Eastern and Western Canada, which, as we 
point out, would be lower than the rates which are 
presently choerged. 

At the seme time, all Manitobe and most of 
Saskatchewan would have still some advantage from the 
East-West rates inesmuch as they are East of this 
point of equal rates as shown in our diagram. In 
other words, unless there were some further compensation 
in the form of the tapering of rates, we would just 
be o3ying the maximum retes and points further East 
would be paying something less then thot, but in no 
case are we now receiving a benefit from the present 
class rates as now constructed. 

MReceSINCLAIR +) .I wonder. Lf .L.may..be,clear on 
that. Is it your suggestion that the mileage rates 
apply in Manitobe end Saskatchewan as well as in 
Alberta on East-West movement? 

A: Which mileage rates? 

Q: \Standaerd»:mileage nates, 

A: No, the same basis as all of Western Cenada. 

THE CHAIRMAN: What was that you said? 

A: I think the question was, sir, that the - 

Q@: You had better ask it again. 

MR. SINCLAIR: I ‘was wondering just whet he meant 
by that,, He said that where the maximum of the through 


mileage rate was lower, 25 4t was in Alberta, that that 
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would apply but thet some other basis of rates would apply 
East of Manitoba. 

Aw ALL Ioseid there, Mrs. Sinclair ,“was that-in 
Manitoba and Seskatchewoan the present rates sare now lower 
than what would be derived by using through mileoge. 

The dividing line is shown on the map there, 

Q: Then you don't went ue have the same basis 
of making rates applied in Manitoba and Sasketchewen as 
you have in Alberto? 

Ass Well, the waywevhave put it is that the 
uniform scale should be @ maximum for that system of 
making retes, end wherever the present system produces 
higher rates than standard class rates, we say that the 
standard class rates should replace those. 

MR. FRAWLEY: All right then, go on. 

A: The significance of the compsrison of these 
two-factor rates with Prairie stendard rates should not 
be overlooked since this comparison will show the present 
class rates in the most favorable light. A more edequate 
standard by which to judge the present East-West class 
rates would be to use the Western distributing or the 
Eestern town taertff scale for comparative purposes. If 
this were done the lines of equal rates would obviously 
fall a considerable distance east of their position as 
shown in Appendix D. 

The change in the rate structure to remove this 
disadvantage need not replace entirely the present basis 
of making interterritorial rates. The use of this basis 
could be continued, provided that the through rate on the 
new uniform class rate scale in all instances be used as 
a maximum, 

I do not propose to read the rest of that section. 


That merely explsins the method which we have used and 
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which we say might be considered as the proper method 
to be epplied in making rates in. the future. 

THE CHAIRMAN: I notice you do not wish to discard 
the present Eastern rate, You do not ask to have the present 
Eastern rates discarded. You say "there would be no 
necessity to discard the present E.stern rate .,." 

Ay No. sir, What) 1t smounts: 'to ;) as) Iv mentioned 
before, was that it means the substitution of a constructive 
mileage instead of the rate arbitrary es far as Fort 
William. Turning now to Sub-Section (3) "Rates on inter- 
national traffic in Western Canada". 

MR. FRAWLEY: Now, Mr. Darling, why do you deal 
with the rates on international traffic at this time. 

We are still dealing with class rates, I take it? 

Aye Yes, 

Q: And that is why these rather separate matters 
are discussed here? 

Az’) Yes, The neeson for that is that at the 
present time on international traffic entering Canada at 
any of the Western Gateways, the Prairie Standard Mileage 
Rates are charged, and we point out here that if our 
proposal is accepted that a uniform mileage scale based 
Somewhere near the distributing rate level is adopted, 
this particuler grievance would be removed automatically 
and, therefore, we have not expanded upon thst but merely 
have pointed out that even if that were not obtained 
in any event the rates that apply over these points should 
be the distributing rather than the standard rates. 

Q: You call attention on Page 26 to the volume 
of traffic. There is just a sentence or two there you 
mipnviuserully reed)" In splite: of the: volumeyof, traffic. ."? 

A: In spite of the volume of traffic which moves 


to and from the border gateways in Prairie territory, 
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These points, ere not classed es distributing points, 

so that distributing class rates cannot be used 

except when published as commodity rates. This traffic 
is the only important treffic in Western Canada which 
still is charged standard class rates. It includes 
many articles essential to the Western economy including 
egricultural implements, coal-mining machinery, oil-well 
drilling equipment and supplies and other machinery and 
manufactured articles. I might briefly note that in 
Appendix E we show the difference in rates that would 
result from the substitution of distributing rates for 
Standard rates over the four principal gateways to six 
Western cities. 

THE CHAIRMAN: The Board would have power now 
to do whet this suggests wouldn't it, Mr. Frawley? 

MR. FRAWLEY: To make the border gateway a 
distributing point, I suppose it has, 

MR SINCLAIR so Certainly it hes, 

MR. FRAWLEY: My friend seid "certainly" so 
i Suppose ‘that is right, 

THE CHAIRMAN: Has the Board ever been asked to 
(ole Pes Nays 

MR. FRAWLEY: I don't know, sir. 

THE CHAIRMAN: I am only ssking you to bear in 
mind all the time that indirectly you are asking us to 
propose legislation which would remedy things you sare 
suffering from. 

MR. FRAWLEY: Yes sir, but it probably comes 
back to something I said the other day. Apart from 
legislation I just use this as an example, If the Board 
should be impressed with the fact that farm machinery 
coming from the large manufacturing concerns of Illinois - 


and as your Lordship knows, many many thousands of tons 
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come into Western Canada every year - if the Board would 
be impressed with the fact thet that machinery when it 
reaches the border proceeds at commodity rate under 
which it has travelled in the United States and then 
cerries the meximum rate, the highest rate in the book, 
to get to its destination, if your Lordship is impressed 
with thet that it does not seem to be a desirable thing - 

THE CHAIRMAN: That is what I asked you. Is it 
not within the power of the Board to change that 
according to your circumstances? Have they been asked 
to change it end refused? 

MR, FRAWLEY: No, I don't know, sir, but I was 
going on to say that if your Lordship would say that in 
his report, thet that seems to be an undesirable situation 
and said no more than that, that I submit would Carry 
great weight in the ultimate disposition of these 
matters that we have to come to the Board with. So many 
times you have asked me if we have been to the Board 
and I have to say "No, we have not been to the Board! 
but that does not preclude us from obtaining a favourable 
recommendation from this Commission. 

THE CHAIRMAN: Well, you see, you must read our 
Commission end you will see there that we are asked to 
Suggest amendments to the Act which would guide the Board, 

MR. FRAWLEY: Well, my Lora, perhaps there will 
be a time to argue the Scope of the Order-in-Council. 

THE CHAIRMAN: You must at leest be careful and 
we, in our turn, shall have to be careful that we are 
Simply pointing out to the Board that they ought to have 
done this PERE Hersh do this and that. You see the 
difference? 

MR. FRAWLEY: Yes sir, but probably this is 
something that is in the hands of the railways. I think 


a . 
a 7 iy i] i i : 


Nes Sti Me ay % 


eet Ne 


| yee - be fn ‘aren caver serine 
boeaenget ak atdebeod qucy 2 .mettealtgeh: aff ote 
+ goidt sideuteod © od of seem Hoa sa0 a2 todd, deed 
gh BE peop Pelee D gece ah Pee y MANAT AHO. BETA (eS 
+ > ya gars asaene oF hme o8 oly. Lee Sonog arid nies iw tone 

bevas feed, Kea oa over TeaAASTRARIOTED: Oy a) arthyoses 

¥ 8 boa ton bigs ade annsde oF 

saw i gud. .¢ta motes Piaew. r ou “ERWARY . 9 
At ded: yen bLyow qedebant shew ft GEAy, yaa oo Mo ae 


ee 


poideatie efdeulegbay fe wfc Bees fork ore. deoqaw abd 
t. grep pikor piagig I dada , decd nett oom on Dies bas 
gagdd %o solgpecqekh: seam iaiy oni ib tigiow F595. 
gram oB =. Adty beegd ond of moo co ewer on enn exotven 


sf? of posed evel oy SL om fates ovAg. Ucy gould? 


reco opt of noad dom ovat ew oH gen gt eved. © hms 
sideqvoveal © angAdetdo mows 8H nnn jas gua | 
| ac Bes Lage LAD, CNT fyLasberagmogst 
“uo BRST JEM HOY «898 Moy aie’ PHAMALANS SAP. 
cB pases os ow todd stodt-ona Lit voy bas wets temod 
bean end Sbbuu BANC w dotdy dod odd of eonombaeme seein 
Lite oasad aqereag gbacd ye) Lew ;PRIWAR ce 2 Ae 


y oQertemebag os eqcon odd sugmze cf emis so ad: 


iwigeso of feeel va ganm wee PHAMMLANO ght. 


avs ow gerd Cuteness od of over! Pkede yaw? avo Al oe 

ven ot gaeeo Yeas adh Hasot -eae og joe i. — si veges, 

ie Gas a ities anob . 
aa 


oes go¥ vend fae gig ef b Lusorial se 


ail 


ate | ac a iti 


N. = Tesh? Mr. Darling 


the railways are well eawore of what they have done there. 
I think they ere satisfied with it and they want to continue 
Lt, and LI think that this sort of thing is not desirable. 
If this Commission pointed out that, and then if someone 
went to the Board later, that would cerry such an 
applicant a long way towards getting the proper type of 
relief from the Board, I was going to say there that I 
have rather strong feelings on this question of the 
American tariff situation, end when argument time comes 

I will present to the Board this thought, sir, that the 
railways are meddling s little bit in the fiscal policy 
of this country when they seek to put 9 barrier against 
the receiver of American farm machinery in Western Caneda. 
Why should that rate at the border suddenly chonge its 
character and then be assessed the highest rate in the 
book, as if the machines were taken off and put on the 
border and then started on from there again? 

MR. SINCLAIR: Surely, Mr. Chairman, if Alberta 
has a complaint to make sbout the rates that are being 
charged on agricultural machinery or on any other 
commodity through border gateways they should make their 
complainant to the Board and let the Board go into all the 
facts and then make e finding. If then they find they 
ere not satisfied because the Board is not impressed with 
their ergument, that is another point, but to come here 
and to ask for broad directives consistently without 
eny reasons for change in legislation, I submit puts the 
railways in a rather difficult position, The Board has 
Jurisdiction to hear this complaint, if it is a complaint. 
My friend talks about class rates, There are through 
commodity rates in some instances into Western Canseda, and 
this has been - 

MR. FRAWLEY: From where? 
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MR. SINCLAIR: From the United Ststes. 

MR. FRAWLEY: On farm mochinery? 

MR. SINCLAIR: I said on some commodities. 

MR. FRAWLEY: Tell us whot they sre. 

MR. SINCLAIR: Look up the tariffs and Vous Wa i 
find them. Now, I would suggest, Mr. Chairman, that 
for us to understand the case that they ere putting 
forward, and that this is the main requirement, I would 
think that it would necessitate suggesting that 
legislative changes are necessary to bring about the 
relief that he asks. 

MR. FRAWLEY: My Lord, I am really obliged to 
my friend because this point might just es well come up 
now as later. Certainly I am under 3 very serious 
misapprehension as to the function and scope of this 
Commission if it could be that there could be no re- 
commendation pointing out the situation in regard to 
class rates in international traffic entering Western 
Canada, and as I read this Commission, you are to 
inquire into the disadvantages which affect certain 
Sections of Canada by transportation difficulties and 
by certain anomalies which ere said to be found in the 
existing tariffs on tolls end rates and I would have 
to say in many, many instances "Oh yes, I can take this 
to the Board". Well, first of a11, how could I take 
it to the Board? I wonder if my friend has perhaps 
Got some hidden meaning in that. I am here representing 
all the people of the Province of Alberta before this 
Commission. Whom would I represent if I went to the 
Board? That is perhaps something else that is lacking. 
If I was counsel for the A.B.C. Farm Machinery Company 
of Calgary, or Mr. Smith who imports one, or Mr. Jones 


who buys one, I would, but I am not counsel for Mr. Jones; 
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I am counsel for the Province of Alberta, and represent 
all the shippers and receivers of the Province. I do 
not know how I would have the opportunity to eo sin and 
discuss this particular anomaly in connection with these 
class rates, and I do say, that even if I have to admit 
that "Yes, the Boerd could do this" the fact remains that 
for yesrs and years the railways have Deen, saald Lf say, 
allowed to do it. And let me add, perhaps without any 
protest, by the consumers. Did not Mr. Moffat say, 
talking about the uninformed public - 

THE CHAIRMAN: Who was talking sbout it? 

MR. FRAWLEY: “Mr. Moffat, I remember, talked about 
the uninformed general public that had no access to 
experts and counsel and that sort of thing, But I am 
glad to have an opportunity of stating my views on just 
this particular - not small, but this special matter, 
because I do think I am entitled to ask this Commission 
for a recommendation just saying nothing more than 
this "We have heard about the way the international class 
rates are made up. We think that having in mind some 
of the things we are talking about - the volume of the 
traffic, the importance of the comiodity - that there is 
no reasonef ompthissort..of thing. a-Coutts is) ion cour 
international border at the Montane line. We find that 
the class rate from Coutts to Calgary is .62¢. From 
Calgary to Coutts, because Calgary is a distributing 
point, the rate is .51¢. That is the kind of thing I 
am talking about. If Coutts was made a distributing 
point, 10. is:as, simple as that, but 1t.16 nota dis- 
tributing point and one would have to go to the Board 
and have it made a distributing point. And let us not 
be deprived of the great benefit that comes and is 


expected and hoped to come to the whole people of Canada 


my aa wo week \ ; : 

: “doseage. bare a ; cee me Oe -: “4 fii 
7 Sie “ ; peed 

ioe ob T eonnwowt ae Pv Ieee oie siadons 

BP od yt ; 

y ’ 


‘be Gag ots seat 


¢ a aha Wis) ACE owanoe 


, ‘et seid! a oy  NFEe 


RS : be ® 
agai a eraibs gmegd svad Byevlict, eri o wnesy: bite vorroby ada” 
ane thro iwsqitieg . bbs Sh Wel’ BAA. Br 66 ot BSwSE re 
» v= dted sieht tol ae beat pra Beam o edt nd gereng ene 
Are oP / 7 ih 
| ‘= ssiugq Demarini atte de Hnsiney 


‘Sd Brode whiliet ecw adW /MAAMAEARO HHT 


* a Sud : 
me Aye. asa Seer Se 
highs -oSekle 2 cropmomet I de Titol. «3M AO. OAM = 
ad i 


} 4 eres Roe o. 
a ee het Bett Rete Cees Peers bee cee 
St. —ge900e on Bed teed olive fetensy Deitorminy Bs fe 
i ae re i ee CCC et es es ‘Rie “Baeqice 
ek Lar SR riers te TO WUC Sy -- OAS, Seereraero® (eit - ms* “ty 
Pare ee te : ie 7 


Hae FO gwealey vat ‘BAIT STs Lo vlad: HIGO Th “Oven cay Sela 


ni: tottsm Letiega had ded ise Shon = telivotdreg Seat 


¥ 4‘ ae t 
a ; ‘ 
Meee eee ee of ‘betaine ae? Beh ob Y seveood 
F fie wk ae eA ere ‘J Sh i Fup SPE VPA TeD Jee Wl eee OP Sk OG io : 


a Senet wom gestive frites Beal oceoe items 9% ‘¢ HOt 
ie ‘i Fi lloetaahl - ae aw 


oe ea 7 
i : i, Pare One ore pe,’ aes) ae ee ee ere ‘ oii ae oer 
: ae ie « sacs ve! CASEY i ot J hose PUAN pps | ts ¢ cee ene ey ra a vi SINS ; 
: Sry Comin ee +m _ 
J 
. — Ve > 1 a aed 
f eee ene ye i} bate Salad allbale © Ulm AUD | cadena tee en aie? AS ee ace arn 3 7 
BLOF Bick {tf We aeiky nae oi yee aan ti af + het Bad ap tei .- ree 2 an chad 7 
J 2 P t , 
ad Pm : $ ahi ecety kT 
, rie —T wy | eee eal Te at kk aoe 2 ee Wire. i e 
otf Io omeley ena '> garods Smroilss e718 Sw anridd oft ‘to to 
“hit yeaa Ts cane 7 cael © ; “ : , 
; 7 ; 
1 . A S a ie Puget eon aes 
re, tard ath fee * he r eS a ae A aa eet mapa Bam, rich vn FSO : 
pa i af SL aie bee n5 A Se ike tei, CARR SOMES? TOG, Bio y OoFTIS1y o ty 


qi 7, pre. p ull 443 m cos "i Pre ” ce eae Cae er er a5 a, { Sitel os 4 a Y 
mo oO eh @03eD 4 “Rais To orom Sinise TCT moenes ott an” | 


Rae eee ek eee ee ree, EPC or me RO Nn Aa koe See Wee Aree 4 
oW ', SAL Satie srt ge THK leaoise Misi ; 7 
x : wiyt 5 U } 


ed he eR ee eee Cae ee ree ee se dui het ys 
f pees 't $ Kod t+ OL YTS L 2 Of Ea dyad. i es et Sep esi | wa nefo aed 
it 04 ‘ ; . 
tate wey en Led Ter eT at ci, rs 
gitgudixntets & af Yaenled sebsesd ,egteud co yxssisd = § 
; ; ! 


- s ae re yer ae Blase, & <5 bea oe 
anivudiaseih 6 sbet baw ageuvod BZ ydwade sitisited- te ; 


| esi dou af dt dud (dent es sigmie Be éi vi ,Sdtog 
17 ¢ : - 


beso odd of cs Oe evedt biLow afte ‘ite me d sade ie 
gol carne titteq t anadodionlle @ 


WG? 


ane ae me 


e 


a 


N. - 11285 - Mr. Darling 


from the deliberations of this Commission by simply 
being able to tell my friend that I go to the Board and 
iu id that, Frankly, thes 18 no GLSpOsibion, Bir, of 
the many, many snomelies which we sre entitled to point 
out to the Commission, and this I say is one, and it is 
true that the Commission is asked to recommend changes 
in legislation, 
"Any feature of the Railway Act thet 
might advantageously be revised or 
amended in view of present day conditions" 
But surely there, when you look st the general 
of the 
provisions /Act, I say surely I am under a dissdvantage 
because the Parliament of Canede tells me I can buy my 
Tarm wechinery in lllinois if I want to, rether then in 
Brantford, Ontario. Now, when I look at the nature of 
wheat the rate is to be coming from Illinois, I find 
there is a distinct dissbility egainst me, I say 
virtually a customs tariff over machines that sare 
imported from Illinios by virtue of this peculiar 
way of making up the rate structure, 
MR. SINCLAIR: The Conadian Railways will apply 
the American mile for mile rate tomorrow if he wants it. 
MR. FRAWLEY: And the Canadian Pacific Reilways 
Say, in so many words, sir, at Page 105 of part C, 
whet they think about those rates I have been talking 
about, and they say "There is no valid reason why the 
same distributing basis should be Zranted to merchandise 
entering Canada from the United States. In many 
instances (this is the section) such merchandise is 
in direct competition with similer goods produced at 
points in Canada", Granted that they are.* Is it the 
business of the Canadian Pacific Roilway to worry 


whether it is competition with the goods produced in 
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Brantford, Ontario, and to make the Province of Alberta 
suffer by imposing another duty upon the farmer that may 
buy his mechinery in the United Stetes? Then we find 
we are assessed st the highest teriff in the book, 

MR, SINCLAIR: We will still take the American 
rate mile for mile. 

MR. FRAWLEY: I em not here discussin details 
with my friend. I am discussing the principle I say is 
an undoubted kind of discrimination. 

MR. SINCLAIR: You have got a bargain now, end 
you don't know it. 

MR. FRAWLEY: That is what I have to say about 
that. 

THE CHAIRMAN: Your recommendation was that 
either we do something by recommendation of legislation 
or something else to remedy the situation that you now 
complain of? 


MR. FRAWLEY: Yes sir. 


(Page 11294 follows) 


efikeden aenivonse saad So se a 


foktelaimel to sodtebrearooart ia paddtonce. eb ee. init 


BE oR ms oFgteanan Oot pegutaron ns: ine, = .bawka? veo ae 
| achtoatabaaedh ® bmtat padducbne mm 


is LOO, eee id c ton ewer jue x) 7 "EATON 7 oe on 

ia “ ln slg. 8 tae eR ght wot 

thoes You of over XJ fedw at tod 1 VRIWARS ae ey cam 
+ tone 


got esw on itabpoesac age oe a RATA. on 
weet goy tem? sobtentie oAg howe og eele. getkltomee, 


Sho ahekemeo. 
tie ee¥ <YSIWAge ae 


fawollo? SCSigl wast) 


Seon - Mr. H J. Darling 


THE CHATRMAN: I hope you won't forget later on 
that you have now argued most efficiently the case from 
your point of view. I do not know that we need to hear 
much more argument from you about it. 

MR. FRAWLEY: I will promise to remember what I have 
said. 

Q@. Then, passing now from the general subject of 
class rates to commodity rates, Mr. Darling, on page 27? 

A. B. Commodity Rates and Volume Discrimination - 
With regard to commodity rates the equalization principle 
would require, in the absence of conditions permitting 
excepreions. *e..2<.compe tition: 

(a) General commodity mileage scales should be 
uniform in ail regions for each commodity. 

As we understand it, this proposal is similar to 
that offered )by the Canadian Pacific in broad. lines. 

(ob) Specific commodity rates - and by that we mean 
rates published just once to a particular point, and not as 
a mileage scale of general application - should be based on 
formulae which should be uniform in all regions for like 
commodities. 

THE CHAIRMAN: You mean, the rate that exists between 
two localities? 

A. Well, it might be a rate on canned goods, say, 
‘from Lethbridge to Eqmonton and published as such, 

Q@. And when that is done, you say then that those 
rates should prevail all over? 

Nin ew No ewe say. that. these, rates;are derived by 
various means and not always by formulae at present, 
put that such formulae should be uniform, that is, if 
the commodity rates on canned goods not subject to com- 
petition or other exceptions were 40% of the first class 


rates, that should be the basis in arriving at these rates 
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when and where they are published in different parts of 
Canada, as an example. 

THE CHAIRMAN: You mean, it must always be in the 
same percentage? 

A. On the same commodity, barring the absence of 
conditions like competition. As we understand it, this 
proposal is in part subscribed to by the Canadian Pacific 
but not.in full. I believe their position is that where 
these formulae in relation to class rates now exist, 
that they would be equalized, but not otherwise. 

(1) General Commodity Mileage Rates 

The general commodity rates include those rates 
which are published in the form of mileage scales, or as 
point-to-point rates to or from all stations within a 
territory. The point-to-point rates themselves are usually 
based on a mileage scale, although the scale may not be 
published in the tariffs. General commodity rates may 
apply (a) between all stations in a given area, (b) from 
certain specificedspoints of 6rigin “to a4listations’ in ‘4 
given area, or (c) to certain specified points from all 
stations in a given area. 

At the present time commodity mileage scales in 
Western Canada and Eastern Canada are not uniform. For 
certain commodities the scales are approximately the same 
in both territories: e.g. logs for manufacture, fertilizer, 
coal (Alberta and Eastern British Columbia). The Prairie 
territory scales are lower for potatoes, pulpwood for 
manufacture, coal (Saskatchewan), sand and gravel, 
building brick, drain tile. Eastern commodity scales that 
are lower include scrap iron ‘and steel, lumber, common lime 
and cement. Some examples of commodity mileage scales 


arse given inoAppendix FF. 
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It comprises pages 58 and 59. It is these rates 
to which the proposal of equalization would apply. 

By the equalization of general commodity rates, 
except where competitive or other conditions compel a 
departure from the standard pattern, the same level of 
rates would be available to shippers in all parts of the 
country. The method of attaining this objective in general, 
should be to adopt the lowest scale in effect as the new 
uniform scale on the assumption that this scale is one that 
has been satisfactory in the territory in which it has been 
used. As with other adjustments to be proposed in these 
Submissions, any net losses in revenue to the carriers 
should be made up by adjustment of the general rate level. 

I think we can pass on, then, to the second part 
dealing with Specific Commodity Rates. 

MR. FRAWLEY: Q. You have drawn a sufficient 
distinction between the question of a specific commodity 
rate as against a rate on a commodity mileage scale? 

A. Well, as I said before, the specific commodity 
rate may apply between two points only, but it may also 
apply in a very limited fashion to any other points, but 
TU ta’not-on a*mileage scale and does not apply generally. 

Q. Well, we only want the first sentence before 
the next portion - 

A. The establishing of a uniform level of specific 
non-competitive commodity rates will involve problems 
arising from the volume discrimination which underlies the 
whole theory of commodity rates. 

Then, turning over to page 29 - 

Q. In the first full paragraph on page 29, is there 
anything there to which you want particularly to draw 


the attention of the Commission? 
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A. Well, we simply point out that the same problem 
of volume arises in transportation as in other businesses, 
but it is slightly different in this respect.,. that the 
effect upon the shippers is very much different in that 
the making of rates, of lower rates, based on volume 
will tend in the long run to provide lower rates for those 
who can provide that volume, and in this way it would apply 
mainly or it would be to the advantage of larger Shippers. 
We do not, of course, imply that there is any discrimination 
between shippers at the same point. A small shipper 
located in the same city as a large shipper can enjoy the 
Same rates naturally. 

Q. Then, commencing at the bottom of page 29, 
the establishment of non-competitive commodity rates on 
a uniform basis can be one means of setting a reasonable 
limit to the amount of volume discrimination in the rate 
structure. With regard to commodities that move on 
commodity mileage scales the adoption of uniform scales 
presents little practical difficulty. For specific commodity 
rates, however, it may be necessary to develop formulae for 
their construction where none at present exist. For many 
such rates formulae are already in use, although in general 
they apply only on a regional basis, as is now the case with 
class rates. 

Then we go on to give the example of the case of 
newsprint rates from certain mills in Western Canada 
where the commodity rate has been established as a 
percentage of the 5th Class distributing rate. 

Then, the first paragraph on page 30 - uniformity 
in non-competitive commodity rates, as already pointed out, 
does not involve the extension of commodity rates to all 
possible movements, of traffic. -.The.extent. to which the 


equalizztion will apply will depend on the nature of the 
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commodity and of the movement, but some relatively 
clear-cut distinctions can be mentioned. 

ci nf ote Say that in the next two sections, titled 
(a) and (b), we discuss the degree of variety and freedom 
that will remain with the commodity rate structure. 

(a) On primary products, whether of agriculture, 
forests, or fisheries, mines, etc., commodity rates should 
be uniform from all producing areas. For products of 
agriculture where production is uniformly dispersed over 
wide areas, commodity mileage rates offer the best 
solution. Certain products of agriculture, e.g. sugar 
beets, are produced in limited and clearly-defined areas 
and rates covering points outside such areas are naturally 
not required. For products of forests, mines and 
fisheries, it may be sufficient to maintain normal 
commodity rates only from actual mills, mines and shipping 
points, subject to the right of new shipping points to 
receive the same basis of rates. Rates covering processing- 
in-transit are similarly required only to and from processing 
points. 

(b) On semi-manufactured and fully manufactured 
commodities, commodity rates may be limited to and from 
actual points of manufacture, subject again to the right 
of bona fide manufacturers or processors of the same 

commodities to obtain the same basis of rates. 

Q. Can you give me an illustration of what would 
be required by the equalization of non-competitive com- 
modity rates? 

A. Well, if a producer of a certain commodity in 
some city in Eastern Canada, say, in Ottawa, had a 
certain level of commodity rates, whether 38> fe or 
general, our contention is that a similar producer of a 


Similar commodity elsewhere in the country should have the 
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same basis of rates, subject again to the fact that 

he is a bona fide manufacturer of that commodity and 

not just a middleman, or something like that; in other 
words, the extension of that equalization would only be 

to persons who, if we might use the term, are eligible for 
those rates. 

THE CHAIRMAN: Q. How are you to judge their 
eligibility? 

A. Well, if they are in essentially the same busi- 
ness, for example, rates on iron and steel products would 
naturally not be required from any point other than from 
irom foundries, or’ similar plants as commodity ‘rates , and, 
similarly, in other manufactured goods, if there was some 
other commodity such as linseed oil or something like that - 

Q. Do you mean that commodity rates should be com- 
pulsory uniform rates? 

A. Only from points where there is production. 

Qa. Where there are points’ of production? 

AR, See 

Q. Wherever situated in the country? 

A. Well, once again omitting the competitive rates 
which might be lower than the non-competitive level. We 
are only suggesting equalization at the non-competitive 
level. Within certain regions there is a certain degree 
Ortniforns ty, 

Q. Supposing we say we are going to discontinue 
the granting of commodity rates altogether; what would you 
say as to that? 

A. Well, in pronouncing on that - 

Q. Well, they have the standard which is authorized 
by the Board, and if they simply say, "we are going to stop 
the standard" - would that be an answer to your case? 


A. I do not know whether I understand your question, sir. 
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Q. My question is this: what is a commodity rate? 
It is something that is set by the railway, is it not? 

Wen Te isrless than ei ‘class rate. 

@. And there are a lot of those commodity rates 
now in the country? 

A. Yes, on all commodities. 

@. Supposing the railways to-morrow were to say, 
"we are not going to grant any more commodity rates, 
we are going to cancel them all, and go back to the 
standard;“ what would you say about that? 

A, Well, ZI would admit that it would be equaliza- 
tion of a sort, but we certainly would not agree on that, 
nor would it be a possible step that the railways would 
take. 

Q. If they did take it, it would bring about a 
sort of equalization? 

A. Mes pcotica sort. 

Q. What would you say? Would you say if they do 
grant a commodity rate in one part of the country, that 
then they should be bound to grant the same commodity 
rate to all other parts of the country where there is 
a Similar place of production outwards? 

Dame Thetveisscorrecn: 

MR. FRAWLEY: Q. In other words, you say the 
same about those rates as you were telling us this morning 
about theclass rates? 

A. Yes, but their application is very much more 
restricted in application than the commodity rates which 
we say should be equalized. 

THE CHAIRMAN: @. You say "restricted in their 
application", What do you mean? | 

A. Well, they do not apply from all stations or 


to and from any station. They may only apply from one 
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city in the country to another. For example, a commodity 
rave on acroplans. parts, there might? be only ‘four’ or’ five 
such rates in the whole- country. 

THE CHAIRMAN: Are there any points that are 
suffering now because they ought to have a commodity rate 
and are not getting it? Is that the case, Mr. Frawley? 

MR. FRAWLEY: Well, that is almost too much for me 
to answer. 

THE CHAIRMAN: I just want to know whether it is 
a matter of academic treatment of the situation or whether 
there is a real hardship somewhere or other. 

MR. FRAWLEY: No, it is far from academic. 

Q. Mr. Darling, if canned vegetables are moving out 
of Lethbridge to Edmonton, they move on a commodity rate, 
do they? 

A. Well, assuming that. 

Q. And canned goods moving out of Hamilton the 
distance that Lethbridge is from Edmonton would move on a 
comparative basis? 

ie. (LCR 

THE CHAIRMAN: Could you go further and make the 
case clearer to my way of looking at it? We have got two 
commodities, the same commodity from two different sources 
of origin, but which are not going into the same market - 

MR. FRAWLEY: Yes, canned goods moving from Lethbridge 
to Edmonton and canned goods moving from Hamilton to Ottawa, 
if that is the same distance? 

fee Yes 

Q. Now, will you just discuss that? 

A. Yes, always in the absence of competition we 
think those rates should be equal, that is, byilt on the 


same basis. 
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THE CHAIRMAN: You say that if there is, for 
example, a canning plant in Nova Scotia or in the Prowince 
of Quebec, that whatever rate is. given to,one of those, 
that.that rate should become applicable to them all? 

Ma. BRAWLEY: Yes... chat.uis right, thateis, our 
submission. You were at the bottom of page 30. 

Ban 2hewcouali zation, principle.applied, to. commodity 
rates in this fashion will preserve those distinctions in 
rates which do not involve regional discrimination or 
favorable treatment on account of volume alone. The 
small shipper should not be denied the equality of treat- 
ment to which he is entitled. If lower commodity rates 
were given to some shippers solely because of the volume 
of traffic which they provide the railways, certain un- 
desirable consequences would follow. If the small shipper, 
whose volume is not sufficient in the railways' opinion 
to warrant the lower rate, is charged the higher rate, it 
must be because it is assumed that his traffic. can afford 
tLoupear, the higher rate, It. is difficult to avoid the 
conclusion that if the small shippers' traffic will bear 
the higher rate, then the large shippers' traffic could 
bear the same rate equally well. If this were the case 
the railways might be in the position of giving up revenue 
unnecessarily. On the other hand, if it is considered that 
the large shippers' traffic can only move on the lower rate, 
the charging of a higher rate to smaller shippers would 
have even less justification. 

THE CHAIRMAN: You are not talking, of course, 
of small shippers and large shippers at the same point? 

A we NOs 

MR, FRAWLEY. No, as indicated on the second line, 
“the small shipper should not be denied the equality of 


treatment to which he is entitled". 
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THE CHAIRMAN: A very small shipper in an industry 
in New Brunswick should get the same commodity rate as a 
very large shipper of the same commodity in British 
Columbia? 

MR. FRAWLEY: All the competitive conditions and 
that to one side, yes. 

THE WITNESS: Section (3), dealing with carload 
and less-than-carload rates - I might say that this section 
is not by way of a request for any changes; it is merely 
to show our position on the question of volume discrimina- 
tion. We express agreement in theory with carload rates 
and less-than-carload rates. 

THE CHAIRMAN: Is there anyone quarrelling with that? 

MR. FRAWLEY: No, not that I know of. 

THE WITNESS: I might say, at the top of page 32, 
the word "difficulties" should read "differences". I can 
Say the same thing for Section (4), rate differentials 
based on different carload minima, by which I mean rates 
that are lower but for a larger minimum carload. We point 
out that both the Board and the Interstate Commerce Com- 
mission at the present time have set certain restrictions 
on this aspect, and particularly with units larger than 
carloads, such as trainloads, the making of rates on this 
basis has been discouraged. We do not wish to take ex- 
ception to this method except in cases where it might 
involve an implicit preference to the larger manufacturer. 

I might read the final paragraph here. 

On certain commodities, owing to the nature of the 
commodity or the minimum scale of operations, e.g. coal, 
ore and bulky commodities, differences in carload minima 
may involve no hardship to shippers, since few if any may 


have any difficulty in making up the highest minimum loads. 
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On general merchandise and 
varying carload minima may 
vantage to larger shippers 
reason the practice should 


shippers have a reasonable 


s Mr. H. J. Darling 


manufactured articles, however, 
involve an unreasonable ad- 
or larger cities. For this 
be confined to cases where all 


chance of using the lower rates. 


THE CHAIRMAN: We will adjourn now until 10.30 a.m. 


Monday. 


AT 4,45 P.M. THE COMMISSION ADJOURNED 


TO MEET AGAIN ON MONDAY, DECEMBER 5TH, 1949, 


AO. 50 AMG 


7 x 
. 


! at 
_wevewod , pans fica | 


8 a et y = 
i? ~be oldanes BeS TNH ce vba cOM Bcetiia' 


eint 0% eel to weaned 3 


Pe 


aienw soong oF bom taos ‘ed bLvotts ook so eas man 


et vowol add @elau to someda aldanoasog “Bh 


al Of ,OL Litany wor suuethe Eiiw <W mamsrbatt aa: 


CSUAUO LGA mor eed MMOD SAT MT ahh Ts 


WEE 


HTS ABaMaoad TAM OF 


Psi f 
SN Set @ © Pah 


Sloe 2 ie tae ee 


ROYAL COMMISSIO 
ON 2 
TRANSPORTATION 


EVIDENCE HEARD ON 
nee 5 1949 


VOLUME 


Coe A OCs 
a i | 39 


Presented to 
The Library 
of the 


University of Toronto 
by 


Professor H.A.Innis 


ROYAL COMMISSION ON __ TRANSPORTATION 
Este oc hs coun te ee Index Page #77 


Page 
Mr. Covert: Presented list of agreed charge 
DD Ee ip ey eine ele ee ee ie ee ae ek i mee ee 11305 
H. J. DARLING - Recalled. Examined by Mr.Frawley 
continued ----+-+-+-+-+-+-+-+-+---- “= POS et 
Crees vegomined by Mr. Myans .< 96) Se yeh 11398 
NOOn Sq JOUPAMENT a Se re a te we i ie 11410-A 
H. J. DARLING - Recalled. Cross examination by 
PeSvens continued — «© |= = =| » ewe woo 11411 


Adjourntent -<-- += .-e «= -|© +e. 25+ -...- 11481 


rb 


! 
a 


Whee aed a 
oy exitentieeanirse) =) Bast yt" 
aaa hae: 
. i MEE PES: ’ 
ht aA. ilaron, eiiimes SE pmeres eos whet 


‘ eae eth + Yh % 
Yo TR? 


eat dicta Sage emcee tea” apa) aemenx WN | Maae ae 


7 eee A bie, la eace 
“se ; 1 ice sie) sey Af Pe 
eee a § Oly aa St et. is ‘ seta nineties 


fee fee ; hayes: yok) CURRY 
PSs, mos ie) e=Dh ete Umi * Kg) inte NP gee ONES One ee Rie on ‘ Wea: tr a ey 
: I ; : } af { : i] “4 = 2 
‘te ee ii r A Yas, c aan ‘ 
ue ea, x 
ve ra 
VE et ey 


i 
5 


bar's! | 


ROYAL COMMISSION ON TRANSPORTATION 
OTTAWA, ONTARIO, 


MONDAY, | 
DECEMBER 5, 1949. 


THE HONOURABLE W,.F.A.TURGEON, K.C. LL.D. - CHAIRMAN 


HAROLD ADAMS INNIS ~ - COMMISSIONER 
HENRY FORBES ANGUS ~ - COMMISSIONER 

G. R. Hunter, PL. Belcourt, 
Secretary. Asst. Secretary. 


COUNSEL APPEARING: 


Pye Covert, KC. Royal Commission on Transportation 
G. tC. Desmarais, K.C. 
Wucnem, © Donne ly rksC : Canadian National Railways 
Hacer Prev Kw. 
C.F.H.Carson, KenGre 


Pou co. bVvens,"h.C%. Canadian Pacific Railway 


.DeOLOClLaLy 

Wilson E. McLean, K.C. Province of Manitobe 
C.D.Shepard 

M.A.MacPherson, K.C. Province of Saskatchewan 
Pec. oConkiue,. “KeU « 

Ssd,trewley, K.C. Province of Alberta 


H.G.Nolen, GA Oe 


C.W.Brazier Province of British Columbia 


Pe eoms ole KOs Province of Nova Scotia; 
Transportation Commission of 
the Maritime Board of Trade. 


J.Paul Berry Province of New Brunswick 


F.R.Hume Canadian Automotive Trens- 
M.L.Rapoport portation Association 
Reenerr Board of Transport Commissioners 


eer wr ON ee eee ee eS eel le ell eee” 


Vee soampDedl, Kile; Province of Prince Edward Island 


— mee 


f 
i 
>) 
t 
{ 
‘ 


1.9 ge 
ASL 


a eo 


us, ATi atc 
Wig rey 


Ue Gi tiny tae 
ae es, 3 


rote mec: kam 

ea ese ee 
pe erie 

we! Sal ee OST ee 


= 11305 = 


OTTAWA, ONTARIO, 


MONDAY, DECEMBER 5th, 1949 


MIRON G Ne LOC Gr Coe roy oOON 


MR. COVERT: Mr. Chairman, I wish ot this stage 
to have read into the record a list of agreed charge 
teriffs, which has been prepared Lor Us. 

THE CHAIRMAN: What is it, again? 

MRe COVERT: #Sire at 6 a4 st of agreed charge 
teriffs which has been prepared for the Commission, 
end consists of, or purports to Deve ast on them. in 
eastern and western Canada. I do not propose to give 
it an exhibit number now; I have only one copy, so I 
will have it taken as read into the transcript of the 


evidence. If seny changes are suggested by either the 


Canadian National or the Canadian Pacific, they may see 


it in the record, and make any changes they wish, 
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LIST OF AGREED CHARGE TARIFFS 


AGREED CHARGE, 


Sel aes (AC) No. 
ig 


Eastern 
Canada. 


Commodi ty 


Advertising mat- 
ter, 
Cheese Cloth, 
Paper articles 
Senitary sup- 
plies 
Toilet pre- 
arations 
ae per- 
fumes and 
toilet waters) 


Surgical Supplies 


Less than 
carloads 


Advertising 
matter, 

Cheese cloth 
Papor articles 


Sanitary sup- 
plies, 
Surgical sup- 
plies 


Less than 
carloads 


From 


Toronto, 
Ont s 


Montreal, 
Que. 


Toronto,Ont. 


Stations in 
Ontario 

and 

Quebec. 


Destinations 
in Ontario 
and Quebec. 


Advertising mat- 
ter, 

Soap, 

Toilet prepara- 
tions 

(except perfumes 
and toilet 
waters.) 


Less than 
carloads 


Petroleum pro- 
ducts, (see 
note 


Carloads in 
tank cars 
only 


Montreal, ue 


Refineries 
and Marine 
Terminals 

in Ontario 
also Hull, 
Que ey 

Hull West, 
Que. 


Foints in 
Ontario and 
Quebec. 


Points in 

the Province 
of Ontario 
ara “nui 
Que., 

Hull West,Que. 
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Commodity From 
Advertising mat- 
ter, 


Cheese Cloth, 
Paper arti- 
cles, 


Senitary sup- Montreal,Que. 


plies; 
Surgical sup- 
plies, 
Toilet pre- 
arations 
cer cOos= 
metics,per- 
fumes and 
toilet 
waters) 


Less than carloads 


Points in 
Ontario and 
Quebec. 


Petroleum pro-= Refineries, 

ducts (see Marine ter- 

note) minals and 
Storage tanks 


Points in 
the province 


in the Province of Quebec. 


of Quebec 
Carloads in and 
tank cars Ottawa,Ont. 
only. Montreal,Que. 


Advertising 

matter, 

Disinfectants 

(other than Niagara 
medicinal) Falls,Ont. 
Paper arti- 

cles, 

Sanitary 

Supplies 

Tablets (read 

cinal 


Less than 


Points in 
Ontario. 


Foints: in 
Ontario and 
Quebec. 


carloads 
Petroleum Marine ter- 
products (See minals and 
note) storage tanks 


in Montreal 


POINT 
Ontario and 


Carloads in (Cote St.Paul) Quebec. 


tank cars (and Mon- 
only treal East) 
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Ont To. (AC) No. Commodity 


20 


S41¢,s-in bulk, 


Carloads 


Latex 
(Liquid 
crude 
rubber) 


Carloads in 
tank cars 
only 


Petroleum 
products 


(see 
Note) 


Carloads,in 
tank cars 
only. 


Petroleum 
roducts, 
os note 


Carloads in 
tank cars 
OnLy 


From 


Sandwich, 
Once 


Cote,St. 
Pawl,Que . 
Hochelaga, 
Que. 
Montreal 
Bast,Que. 
Montreal 
Moreau 
Street) 


Teronto, 
Ont. 


To 


Shawinigan 
Falls, 
Que. 


Hamilton,Ont. 
Kitchener, 
Ont 
Toronto,Ont, 


Hull, Que. 
Ottawa,Ont. 


Huntsville, 
Ont: 


Beauharnois, 
Que. 


Petroleum 
roducts, 
bees note 


Carloads in 
tank cars 
only. 


Chandler,Que. 


(Note: The description Petroleum products comprises the 
following commodities: Gasoline, Kerosene, Fuel O0i1,Dis- 


tillates, 


Gas Oil, Lubricating Oil, Naphtha, Naphtha solvents, 


Refined oil )(Illuminating or Burning), Transformer Otl, 


Transil ot. 
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LOST OF AGREED CHARGE TARIFFS 


AGREED CHARGE 
Us. VAG NOL. 


9 


Western Canada 


Commodity 


Butter, 
Ca PlOSasidislss « 


Less than Car- 
VORA SIs fetes s elm 


Butter, 


carloads 


Less than car- 
loads 


From 


Alix,Alta. 


Alix,Alta. 


Viking, 
Alta. 


Viking, 
Altay 


“To 


New West- 
minster,B.C. 
Vancouver,B.C. 
VigRoria,t B.C. 


Calgary,Alta. 
Edmonton, 
Alta. 


New West- 
minster,B.C. 
Vancouver,B.C. 
Victoria, bec. 


Edmonton,Alta. 


18 


Lumber, 
forest pro- 
ducts, 


Carloads and 
less than 
carloads 


Coal and 
Briquettes, 


Carloads 


Beggs, 


Less than 
carloads 


FOIn ts. in 
Alberta, 
Manitoba 

and 
Saskatchewan 


Bienfait, Sask. 


Pinto, Sask. 
Roche Per-= 
cee, vask 


Low ghotsh tig: 
Manitoba and 
Seskatchewan 
within a 300 
mile radius 
of Winnipeg, 
Man. 


Points) in 
Alberta, 
British 
Columbia, 
Manitoba 

and 
Saskatchewan. 


Points in 
Manitoba 

and 
Saskatchewan 


Winnipeg, Man. 


Lloydminster, 
pitas 
Lloydminster, 
Sask. 


New West- 
minster,B.C. 
Vancouver,B.C. 
Victoria, BiG. 
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Commodity 


Petroleum 
roducts: 
See note) 


Carloads, in 
bulk-or <in 
packages 


Petroleum pro- 
ducts 
Note) 


See 


Carloads, in 
bulk or in 
packages 


oil) 


Petroleum pro- 
ducts: 
note 


see 


Carloads, in 
buULK LOY in 
packages. 


From To 
Calgary, All points 
Alta. on the 
Valesso, Canadian 
Alta. Pacific Rail- 
way and the 
Canadian Na- 
tional Rail- 
ways l&Alberta 
and Saskat- 
chewan 
Borradaile, Points on 
Alta. the Canadian 
Lloydminster,Pacific Rail- 
Alta. way and the 
Lloydminster,Canadian Na- 
Sask. tional Rail- 
ways in 
Alberta and 
Saskatchewan. 
Calgary, Points, on 
Alta., the Northern 
Valesso, Alberta 
Alta. Railway. 


All Petroleum products (excluding crude 
as described in Canadian Freight 


Classification No.19 under the heading 
of Petroleum and Petroleum Products. 
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MR. COVERT: I will now call on Mr. Frawley to con- 
tinue his examination. 


MR. FRAWLEY: Mr. Darling? 


MR. H. J. DARLING RECALLED: 
a EN UAL OED 5 


EXAMINATION BY MR, FRAWLEY (Cont. ) 


Q. Mr. Darling, when we adjourned on Friday you 
had reached the fourth section of VOUr prler "Competition 
end the Rate Structure", beginning at Doge 53). Theta 
COrrecy es \it not? 

A. Yes. 

@. Will you now continue with Parr ave oni nic. 
might be well if before actually beginning this part of 
your Brief, you would meke a short Statement indicating 
something in general languege about competition in rate 
structure. 

A. The purpose of this section is, in the first, place, 
to show how competitive rates would fit into our proposal 
for rate equalization, We iss fave some attention to 
the question of how far competition has influenced the 
levels of class rates. This is not & particular issue 
at the present time, but it has been one in the past which 
has been used as an argument against the feasibility of 
rate equalizstion. Furthermore, we go on to Suggest reasons 
why we think the supervision of competitive rates is an 
important matter, Finally, we outline the proposals which 
we make with regard to competitive rates. 

Q. I understand that a considerable portion of this 
Section of the Brief is not to be read, but would you please 


read the first paragraph Mr, Darling? 
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A "Competition as a factor in the level of class 

rates in Canada. 

It has frequently been claimed that the lower 
class rate levels in eastern Canadas, both for stan- 
dard and town tariff rates, are the result of com- 
petitive conditions in that ares. This claim has been 
used on different occasions es an argument egainst 
the practicability of class rate equalization. In 
this section it is proposed to outline the origin 
of eastern class rates and to note the extent to 
which they reflect competitive conditions, past or 
present." 

I do not propose to read the next five or six pages, 
wherein we deal with thet, but will turn from there directly 
to the middle of page 38. 

Q. You say that these pages which you are pessing 
over without reading do what the last sentence you have 
just read say they do: "To outline the origin of eastern 
class rates and to note the extent to which they reflect 
competitive conditions past or present." 

Are OC Lee's 

Q. Very well. 

A, Starting at the last paragraph on page 38, it 
reads as follows: 

"The importance of this problem should not be 
underestimated. At the present time competitive 
conditions vary widely throughout the country. Geo- 
graphic reasons account for some of this vartance 
but other factors have intruded. The government of 
Canada has made large investments in canals and harbor 
improvements in eastern Canada, These have created 


competitive conditions which have been highly advantageo 
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to that area in so far as transportation 
rates ere concerned. It is true that western 

Canada derives benefit from the canal system in 

carriage of grain, but the extent of this benefit 

Should not be exagger:ted. In the first place a 

considerable part of the Alberta crop under normal 

conditions will move via Vancouver." 

THE CHAIRMAN: Q. Will you tell us what you mean 
by "Normal conditions"? 

A. In war time, sir, there were no grains moved 
by Vancouver, butwere brought to the eastern seaboard I 
understand, 

Q. How much goes that way now? 

MR. FRAWLEY: Sir, you may recall eer, eee 
that point was raised, I ssid I would endeavor to find 
out, with as much accuracy as I could, that information. 
I took it up with the Board of Grain Commissioners, who 
are the people who would know, and I filed with the assis- 
tant secretary the results of the research which the Board 
of Grain Commissioners did for me st that time. Now, it 
was rather a conflicting document. I think that 311 things 
being equal it goes that WaycewDUubt.) asuit tS, not.ea.free 
market, it goes on the direction of the Wheat Board. I 
think that matter would have to be Separately analyzed 
with respect to what the Board of Grein Commissioners had 
to say about it. If the dividing line - - geographically 
Speaking - - was the result of freightarcte.-structure. 
then the line would run, aS I recall, from the evidence 
in the 30 per cent case somewhere ea little east of the 
Alberta - Saskatchewon border, and everything else goes 
to the .coasa, 


THE CHAIRMAN: Provided also that they will teke it 


gc see teagert 
“ eens ae . oe rg te vi 4 
ye" ~aagaeew ieedd “etme “at (31 SJ Sentennes OTs | 


és ey y a ey ot 
raekt pathenga | eereerenner gave ¥ob “Eb 


5 i ; ; ; o i Z 

od. bteneld cold "Yo: jdlasko add “did: 
F | : bien! ee cas he wee 
teeyetog iit nay B bad. “tenwexs ag Bite! 


8g oodio ce > 9 ra 


“Say gfdateb ERGO 


eat a 
‘ Ae v oe aes fr... ey Paes ee 
Perron, “ao spits ge pS ie EEA 
2 + A ke # ania n 
Hey ~ % Ati ee gbag ae i 5 
. SEATOSREV 


é 


cite % mang ‘ew at. a ia ayy 


heart CRESS “On 


: aie eke Saks AAT: Kea “i 
ccrstta ip “Utteiciciels Ghiseee eet . eeviOD nes 
pmo ae Gmaetece Bao Ov YHodckd etewsnd § LSVUCOMSV vo 
wah hie eg ad ; 


2 ao ae 
ie : 8.49 Sa se me eee Wares ty i i 
weit yaw ears Bo02 nonin wor La 


: aha 
y rh \ a “4 iy 
3 we y 3 ; ry y oi f 


i ee P Gi fe 
i es ee 
wet ee eit at bsg hat KS 5 fh Pat at 7 ee Line 6 ore BJ ooo etip are 
Vet ee - * , 
Hi {ele eee ih % 4 
re é : i te id ee 
fi. : OL , €: {  £¢ Hare es *Y. rity ty se Co Eke § ft “ite Soon nigh fad 
be ae 74 hab Vi awe 
He gon 
ah wy e mit + : te om 4 Fy ft Srpotouet re Cena) eterno ts 
¢ LJ i ae Y 2 f ia JAE ois a 
‘ woud’ fines ¢ yxedded eéw 
niit fs tent Ankdy I «Sriomiroun 7 oiftnos eo Tehiist ssw | 
4 - ue - 
= “ Siyoky. ease De s rl 
. - ar a es pM + Se ley » p eb ee seek 4 
ostt « dom éJ Th as .oud Tyew feasy agos ces Isupe oiifo . 
ee ‘ a: Cece 
| + a ae bain cog ime BH lo eee oe ee 
t Oreo! teod¥ edd To nol #sonth od Wo #905 $f FoH180 c 
N - 5 if My 4 
Kauwians wlagexites od ct Svad Bivow 99 $m send sitet 
Os aN Via. By : 
‘ og Pee ae in at v4 
‘ » wit’ wks | Cia ee ae aS ok SA eee eg ee 
‘wat erasotep tamed atest! 1 badoe add coaw ov yoo er detw 


Bor 


Hivow ‘ont oil me: 


dead, pepe et hieiy 


G SSF faa FS ; 
bed ef i OO 


ant: "to jens oLualy. ° sxfectivanibal 
apon sale: gertisreye bak: fete! sige eye 


a 


dt ones Siti wont rots tts | 


==lISih .. Mr. Darling 


at the coast. 

MR. FRAWLEY: Those are other conditions; the 
Canadian Wheat Board makes its directions in accordance 
with those conditions at the west coast. 

MR. EVANS: I fancy the elevator Space would have 
Something to do with it, having regard to the bunching of 
ships and so on, 

MR. FRAWLEY: Q. Just while we are on that point - 

I don't know whether you would know this Mr. Darling - 

if ea person who was clearly in the west coast ave suits 
central Alberta somewhere, was directed to Ship his grain 
to Fort William, would he have to deduct from his selling 
price the freight rate to Fort William, or to the west 
coast? 

A. I cannot say with any Celualntiy, Dutt. bedieve. 1c 
would be the freight rate to Vancouver that would be deducted 
under the present system. 

MR. FRAWLEY: I do not suppose you know about that, 
Mr. Evans, do you? 

MR. EVANS: No. 

MR. FRAWLEY: Q. Very well then, proceed. 

A. In the second place, it should be recalled 

that the building of canals was a measure taken, 

not primarliy to create a traffic outlet where none 

previously existed, but rather to create a competitive 

outlet through 311-Canadian territory and via Canadian 
oe Alternative routes via the Erie Canal ond 

Hudson River to New York or via rail from Buffalo to 

New York or other United States ports on the Atlantic 

have been available. The Canadien routes have been 

competitive with those vis American ports. The succesSive 


investments in canals were motivated in large part 
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by the desire to retain Canadian traffic for 
Cenadian routes and capture United States traffic 

from competing United States routes to the Atlantic 
Seaboard. 

Looked upon in this light it becomes a debatable point 
whether the benefits of this policy have been equally 
divided between East and West. gainst the benefits 
accruing to the West must be set the relative disad- 
vantages produced by the attraction on industry and 
commerce exerted by ea low competitive rate level in 
the Great Lakes srea., It is possible thet competitive 
conditions have reduced the amount of the return on 
this investment in rail transportation facilities in 
this area. But it is also possible that favorable 
competitive rates have encouraged the concentration 
of industry in this area, and the greater density of 
traffic thus created may have offset the effect of 
reductions in rates on the carriers' returns, For 
this reason, the level of competitive rates within 
Central Canada is a matter of more than local concern, 
particularly since the results of Federal Government 
policy have intensified the cOmpetition. 2b 16 im- 
portent that sny unwarranted difference in competitive 
rates between regions should be removed, 

Part " " deals with "The control of competitive rates". 
Competitive rates and tariffs are dealt with in three 
different sections of the Railway Act. Section 314 (5) 
contains the long-and-short haul rule. Exceptions to this rule 

are permitted if the Board is satisfied that, owing to 
competition, it is expedient to allow sueh-toll". 
Subsection 6, immediately following, provides that 


"the Board may declare that any places. are competitive 
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points within the meaning of this Act". 

Section 328 provides the railway tariffs shall be 
divided into three classes: standard, special and 
competitive. 

Section 329 (4) states what the competitive tariffs are 
to specify. 

That section is quoted at the top of page 40. 

Section 332 provides for the filing of competitive 
tariffs on short notice 'to meet the exigencies of 
competition ." 

That is the quotation which follows. 

Referring back to Section 329 (4), 
It will be noted that Section 329 (4) of the Act 

appears to consider competitive rates almost wholly 

in connection with the long-and-short-haul rule. 

MR. FRAWLEY: I think, my lord, to be able to appreoiate 
that point it might be well to read Section 329 (4). It is 
Nov very Jone.) it provides + 

"The competitive tariffs shall specify the toll or tolls, 

lower than in the standard freight tariff, to be charged 

by the company for any class or classes of the freight 
classification, or for any commodity or commodities, to 

or from any specified point or points which’ the Board may 

deem or have declared to be competitive points not subject 

to the long-and-short-haul clause under the provisions of 
this Act...” 

The witness is calling attention to the language between 
329 (4) and 314 (5), the long-and-short-haul clause. Proceed. 

THE WITNESS: I will commence the paragraph again: 

"Tt will be noted that Section 329 (4) of the Act appears 
to consider competitive rates almost wholly in connection with 
the long-and-short-haul rule. Competitive tariffs, according 


to the language of this Subsection, would appear to be 
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authorized only between points which the Board has declared 
competitive points not subject to the long-and-short-haul .. 
clause." 

MR. FRAWLEY: Q. I think to be accurate you would have 
to say that hasto be declared or deemed. 

A. That is true: that is the language of the Subsection. 
"In this respect the legislation has been rendered out- 
of-date to some extent by motor competition, since apparently 

the statute has envisaged all competition as occuring at 
Specific points in the manner of rail or water competition 

as over fixed routes. The pervasive and bleanketing effect of 
motor competition over an area gives less occasion than other 
forms of competition for making exceptions to the long-and-short 


haul rule by the railroads." 


(Page 113174. follows ) 
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At this point we suggest a certain change in this 
Section, in Section 329 (4), the one which is given at the 
top of page 40, omitting the word at the end of the 
section starting with "not subject to the Léhedahd-shortshalid 
clause under the provisions of this Act." That is the 
last two lines of the Section, and striking out the 
remainder of that Section and substiting for it "with 
reference to the commody or commodities specified in such 
Garitisis 

MR. FRAWLEY: Q. We strike out the words, "not 
Subject to the long-and-short-haul clause under the provisions 
of this Act." , and we substitute the following words, 

"With reference to the commodity or commodities specified 
in such "tariffs? 

AY “Ye's’. 

QVPeALI Pp ent.y 

MR. EVANS: Is that the only amendment? 

MR. FRAWLEY: Yes, to that sub-section. 

THE WITNESS: The nature of competition in transportation 
makes it obvious that the control of competitive rates cannot 
be achieved by arbitrary methods. Administrative rules and 
procedures must remain subject to adaptation or modification, 
at the discretion of the regulatory authority. Statutory 
provisions regarding competitive rates should lay down the 
basic principles without binding the regulatory authority 
too closely to a rigid procedure. The achievement of the 
broader objectives of the regulation of competitive rates is 
of greater . moment than the adherence to a detailed and 
inflexible system of rules. 

Up to the present time the regulation of competitive 
freight rates in Canada has been largely concerned with the 
Statutory prohibition against "unjust discrimination". In 
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105 at 108 the Board said: 

"The railway company's untrammelled right to 

meet or disregard competition is Subject. to: this 

qualification--that after having elected to meet 

competition at any point on its system in a 

district where similar operating and traffic 

conditions obtain, the competitive rate should be 

extended to other points in the common district." 

In general, only where "unjust discrimination" 
results does the Board feel called upon to intervene in 
matters concerning competitive rates. In Canadian Freight 
Association v. Colonial Steamships (1939) 29 J.0O.R. & R.423, 
the Board disallowed a new rate on the ground that it was 
lower than competitively necessary, but in this case both 
parties were under the jurisdiction of the Board. 

Apart from "unjust discrimination" there are other 
problems involved in competitive rates which call for a 
close and continuous supervision on the part of the regulat- 
Ory authority. As to these problems the present statute 
offers little guidance to the Board. 

The first class of such problems comprises those 
arising from changes in competitive conditions. Rate compet - 
ition may decrease or disappear altogether. This may be either 
due to the decline or disappearance of the competing agency 
or to the desire of all carriers to avoid ruinous rate- 
cutting. In either event competitive rates should not remain 
at unnecessarily low levels. The differences between com- 
peltitive and non-competitive rates should closely reflect 
the effective competition. 

The second class includes problems connected with the 
Status of a competitive rate. In some cases the Board has 
established rates reflecting competitive conditions existing 


at the date of its judgment, and in other cases competitive 
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rates have been made by the carriers themselves; in both 
cases the rates in the course of time may have come to be 
regarded as normal rates for the traffic concerned. Compet- 
itive rates having this status should be recognized as normal 
rates and extended to other regions in accordance with the 
equalization principle advocated in this Submission. 

A third class of problem involving competitive rates 
is the one which concerns the relationship of competitive 
rates to the rest of the rate structure. For example, the 
compensatory nature of a specific competitive rate should 
concern the Board wherever there may be reason to believe 
that the rate is unduly low, either from its effect on the 
carrier's revenue position or on the position of the 
competing agency; regional differences in competitive 
conditions, because of the advantages accruing to trade and 
industry served by competing transportation agencies, should 
not be accentuated by a level of competitive rates in one area 
which is not closely related to current competitive conditions; 
additional financial need of the carriers should be met in the 
first place by increases in competitive rates to the maximum 
extent possible so as to minimize the possibility of non- 
competitive traffic subsidizing competitive traffic. 

We are not concerned with the specific procedure which 
the Board should adopt in dealing with competitive rates. If 
the Board's responsibilities in this matter are widened to: 
deal with problems of the type just outlined, practical 
considerations may govern the details of procedure required 
of the carriers in the making of competitive rates. When 
prompt action in the publication of new competitive rates is 
necessary, it might be e inexpedient in all cases to require 
the rates to be published a certain period in advance of the 
date they are to become effective. This does not mean that 


the rate should not be carefully examined by the Board and be 
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Subject to the same general requirements governing all 
competitive rates. Such a concession should be to provide 
the railraods sufficient freedom to meet competition 
effectively under urgent conditions. 

As important as the initial study by the Board of a new 
competitive rate is the continuous supervision of all 
competitive rates. That should be a definite responsibility 
of the Board imposed upon it by statute. The Board must be 
in the closest touch with all developments affecting compet- 
itive rates, such as: ‘the extent of actual competition, the 
relationship between competitive and non-competitive rate 
levels, the compensatory nature of competitive rates, the 
extent to which competitive rates reflect current competitive 
conditions, the volume of traffic carried on competitive 
rates in different regions and its proportion to total traLrtiie; 
and all other matters relating to competitive conditions. The 
information required by Rule 17 (1) of the Board's Tariff 
Circular No. 1 regardinga new competitive rates is as follows: 

"The filing advice covering the filing of such 

scneaute Shall be accompanied by a clear statement 

of the reasons for such publication, the name of the 

party for whom the rate was made, the rate and the 

name of the carrier with whom competing, the rate 

which would otherwise apply in the absence of such 

publication, and such other information as will 

satisfy the Board as to the bona fides of the 

action taken." 

This information alone would be insufficient for the 
Board to determine at a later date the adequacy of a competit- 
ive rate. For this purpose only a continuous review of the 
competitive rate structure would suffice. 

A change in the regulation of competitive rates toward 


a closer supervision of competitive rate levels is not urged 
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for the purpose of taking from the railraods the initiative 
in competitive rates and transferring such initiative to the 
Board. But it does prescribe, the further 
condition which a competitive rate should fulfil, both at 
the date of its publication and during the period which it 
Le saneoerTecr. 
{instead of dealing with that in a separate brief, we 
have a suggested new Section on Competitive Tolls, which 
i Will read in at) this’ point. 
MR. FRAWLEY: 
Q. &s the witness Here? rad oateal before we leave 
the matter of competitive rates, we will make our sugges- 
tion as to the new Section which we think might be fitted 
into the Competitive Tolls section of the Railway Act. It 
will be a new Section 313(a), we suggest. I will read it 
through completely, so that it can be found in one place 
in the record. 
"New Section 313A. 
(1) A»competitive. toll,.shall at.all times 
(i) cover the additional expense incurred by the 
movement of the traffic to which it applies, 
(ii) be such as to enable the carrier to show a 
reasonable expectation of improved net earn- 
ings as a result of the making of such toll, 
(iii) be no lower than necessary to weet effective 
competition, 
and it shall be the duty of the Board to maintain 
Such continuous examination of the competitive 
tariffs as will assure that at all times the re- 
quirements of the competitive tolls as in this 
Section defined are being satisfied. 
(2) If, either as a result of the Board's examination 
of the competitive tolls provided for by Sub-section 
(1) or as a result of the Board's investigation fol- 


lowing upon a complaint, it has been established that 
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any esdgetieie toll does not satisfy the 
requirements of Sub-section (1), then and in 
such case the Board Shall order and direct 
the making of such changes in the competitive 
tolls as will satisfy the requirements of 
Sub-section (1). 

(3) Where a competitive toll is established for 
the purpose of meeting market competition 
such toll shall not prejudice the geograph- 
ical auvantage of any origins or destinations 
other than those to which such toll applies." 

Now, we will have over the noon adjourament several 
copies of the proposed Section 313(a), and we will be glad 
to distribute them to the Commission. I have already 
given the railway counsel, as well as I could, that Sec- 


Lema va ie 


Now, will you pass from competitive toll to your Part: 5, 
and will you just indicate briefly the purport of this part 
of your brief? 

A. Well, this section covers two points which are of 
importance to long-haul traffic, and the areas which are 
most subject to that type of traffic. The first one is 
A. The Distance Factor between Eastern and Western Canada 

We touched on this earlier with regard to the present 
composition of those rates, and we return to it here merely 
to discuss the rate of tapering, and the rates which should 
apply on long-hauls. 

Q. Earlier in this brief, and to be SxaCy it pavet 
pages 24 to 26 of the brief, you dealt with "Uniform Scale 
to be Maximum for Interterritorial Class Rates", and the large 
body of traffic moving on those rates is the traffic which 
moves from Eastern Canada to Alberta? 


A. And other Western Provinces of course. 
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Q. You discussed there the make-up of that rate, and 
now, at this part of your production, page 44, you are 


discussing the distance factors and those rates ? 


Asi, es, sor the: rate or tapering. 

Qe All right, will you proceed now. 

The distance from Edmonton to Toronto is almost exactly 
€,000 miles, and from no point in Alberta to Toronto or 
other industrial cities in Southern Ontario and Quebec is 
the distance less than 1,800 miles. In view of the volume 
of Alberta traffic that moves over these distances, the 
manner in which rates progress with distance is of fundament - 
al importance to Alberta. Within Central Canada hauls of 
over 600 miles are a comparatively small part of the total. 
Beyond that distance the rate of progression is of purely 
academic interest. It is on traffic moving between Eastern 
and Western Canada that the longest hauls occur. 

Appendix G, which is found at page 60, gives a 
comparison of the rates of tapering in the principal icless 
rate scales using the first class rate for 1,000 miles 
as the base and expressing other mileages as percentages of 
that base. To indicate the relative level of the different 
Scales the actual rates for 1,000 miles are also shown. 

1,000 miles is used as the basis, and expressing other 
mileages as a percentage of that basis. The actual rates 
per 1,000 miles are also shown, and at page 60 we have 
reduced the various rates on the chief class rate scale, 
four of them, to an index of 1000 miles. I might say 
that we do not claim any priority for this method of measur- 
ing the tapering. There a great many ways of doing se op 
and if there were a different base chosen for the index, 
very much different results might be obtained, particularly 


if the index were shown for one of the lower mileages. 
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However, the purpose of this is really to show the way 

that the percentazge of rates for 1000 miles. is calculated, 
and looking at the first column, it will be noted on the 
Prairie indexthat the rate of 2,000 is 45% greater than 
Unie rateatourl,OCO miles. (On. the Superior section, the 
Same comparison shows that the 2,000 mile rate is 68% 
greater. On the Ontario-Quebec scale the rate per 2,000 
miles is 97% greater, and by reducing the present class 
rates east and west to a mileage basis, we have a figure 

Of 99 per cent. greater for 6 haul of 2,000 miles. That 
haul, incidentally, is from Toronto to Edmonton, and it 

is compared with a haul from Toronto to a point Richan, 


Ontario, on, I believe, the Canadian Pacific. 


( Page 11330 follows) 
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MR FRAWLEY: Q. Are you ‘going to say something 
more about this table? 

‘A. I would like just to contrast the very steep 
progression in the rates on the Ontario-Quebec scale after 
1000 miles, compared to that on the prairie scale. It is 
our contention that the tapering on the prairie scale 
is one that is suitable for use in the new uniform class 
rate scale which we propose to apply within all regions. 

I might compare the tapering on the prairie scale with 

that on the scale prescribed by the Interstate Commerce 
Commission in the class rate investigation 1939, which was 
decided in’ 1945. Taking the rate prescribed by the Commis- 
Sion for 1000 miles, in that case the rate for 2000 miles 
is 56% greater; it is slightly more than the prairie 
scale, but it is considerably lower than that on the 
Ontario-Quebec scale. 

Q@. Are you finished with that now? 

ee ey Sey 

Q. Just looking at Appendix G, perhaps it might be 
well if you take 1000 miles. The prairie scale index is 
100; the prairie scale index for 2000 miles is 145; you 
Say one is 45% more than the other -- 352 for 100 miles, 
and 511 for 2000 miles? 

A. Those are the rates themselves, which I just put 
in by way of comparison. You might note that the rate for 
1000 miles -- and all these rates, incidentally, are prior 
to the increase of 8%. 

THE CHAIRMAN: Q. What is the 3522 

ADEE See er hundredweight, which is the class rate 
for 1000 miles on the prairie scale. That compares with 
a rate of $3.26for a thousand miles on the Ontario-Quebec 


Scale. In other words, at that point the Ontario-Quebec 


seale is 26¢ below for first class rates, owing to the 
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steep rate of tapering -- I don't know whether I should 
Say steep or shallow; I don't know just what the usage is 
in that case. 

MR EVANS: You won't offend me if you say steep. 

MR FRAWLEY: You better say shallow right away. 

THE WITNESS: Shallow, yes, perhaps that is the 
Safe one. 

COMMISSIONER INNIS: Q@. What would be an 
illustration of the mileage of 2000 in the Ontario-Quebec 
territory? 

A. That would be from someplace like Toronto. That 
was recently extended to apply to mileages in Newfound- 
land, and I believe you could get 2000 miles tosome place 
in Newfoundland, using that constructive mileage across 
the strait there. 

COMMISSIONER INNIS: From Toronto itself. 

MR FRAWLEY: Q. By the way,there is an error 
there which might have been corrected. The figure 642 
in the 2000-mile line under Ontario-Quebec rate should 
be 646, 

Bl VES a onal tsoracht. 

THE CHAIRMAN: What are the figures again? 

MR FRAWLEY: 642 should be 646, sir. 

Q@. And then what you say is, looking again at the 
prairie scale, that the actual rate for 2000 miles on the 
Prairie sealectc 6119 

Ain YES. 

Q@. AS against 352 for 2000 miles? 

pear ni ta ts helms If Ou os os 9G ee 

@. In Ontario and Quebec, where the rate is 326 per 
1000 miles, it becomes 646 for 2000 miles. Now going 
back to page 449 

A. The middle of the second paragraph: 


The tapering in the class rates between Eastern and Western 
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Canada, although these rates are not on a straight 
mileage basis, is also given -- that is in the final 
right-hand columns. It is significant that in spite of 
the comparatively low Eastern arbitrary and the deduction 
of 130 miles between Fort William and Winnipeg that the 
tapering on this scale is less than on the Prairie 
standard scale for similar distances. 
Q@. When you say "the tapering on this scale" you 
mean the east-west class rates? 
Aa PTAA Leer Lent. 
COMMISSIONER ANGUS: Q. Is it inspite of or 
because of i106? 
A. What was the question again, sir? 
@. Is it in spite of or because of that method of 
making the rate? 
MR FRAWLEY: @. You say "in spite of"; is it 
that or--- 
A. It might be because of, sir, because the tapering 
is really including the increments of only about 1200 
miles, using the rate starting at Fort William, and the 
increments are larger for that reason than if they were 
increments at 2000 miles, the actual distance. That is 
probably true, that the tapering is steeper because of 
the form or the way in which the rates are constructed. 
COMMISSIONER ANGUS: Q. But the tapering is less 
because of the form in which the rates are constructed? 
A. Less, meaning that the -- I find it difficult 
to fix the meaning of that -- less, meaning that the 
increments decrease more rapidly. The increments de- 
crease less rapidly, I would say, on the present class 
rates east and west because of the way in which the rates 
are constructed, yes. 


This has the effect of exaggerating the distance 
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factor in the rate, e.g. at 1,000-miles. the present 
two-factor rate is 76 cents less than the Prairie standard 
scale, but at 2,000 miles is 37 cents greater. As pointed 
out earlier in this Submission, this exaggeration of the 
distance factor is minimized if the Prairie standard 
scale be used for comparative purposes. A comparison 
more to the point would be a comparison of the Prairie 
distributing scale and the East-West class rates. The 
Prairie distributing rates, being 85 per cent of Prairie 
standard rates, would have a rate of tapering for dis- 
tance the same as the Prairie standard rates. But the 
actual difference in rates, of course, would be much 
greater. 

It might be objected that on traffic moving 
petween Central Canada and Alberta the distance factor 
is of equal concern to both shipper and consignee and 
that the burden is shared on that account. This objec- 
tion would overlook the economic context within which 
these rates operate. On the bulk of the westbound mer- 
chandise traffic there are few occasions where freight 
absorption is forced upon the Eastern manufacturer in 
order to meet competition from closer sources of supply. 
Normally such prices in Alberta will be factory prices 
plus freight from Eastern Canada. On movements of 
traffic eastbound, such as agricultural products, lumber, 
etc., Alberta products are often Similar in type to those 
of Saskatchewan and Manitoba and must absorb the differ- 
ence in rates to compete in the Eastern market. It 1s 
the Alberta shipper or consignee who is most directly 
concerned with this problem. 

MR FRAWLEY: Q. Mr. Darling, at TiS) DOING 
want to read to you a short paragraph at page 55 of the 


Canadian Pacific brief, Part I, under the heading 
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"Incidence of freight charges." The passage reads: 

"The Commission will have noted the frequent 
statements from various sections and interests that 
each of them pays all the freight on everything 
bought and everything sold. Canadian Pacific urges 
that there should be wise counsel given to the nation 
on this point; that it should be made clear that 
this statement is true of no one; that the incidence 
of freight charges is on the economy as a whole; that 
it is totally impossible to draw lines on the map, 
or to establish distinctions between groups or indi- 
viduals, and to assert that this area, that group, 
or a certain type of individual is more burdened by 
transportation costs than is some other..." 

Now, what have you got to say--- 

THE CHAIRMAN: What page is that on? 

MR FRAWLEY: It is at the bottom of page 55 and 
going over to the top of page 56 in Part I of the Canadian 
Pacific submission. 

Q. Now, what comment have you to make on that, in 
the light of what you are saying in this brief? 

A. Well, in tne: First olace, of course, we have not 
said that on everything bought and everything sold we pay 
the freight charges. Our remarks refer to what you might 
call the preponderance of cases, and that may perhaps be 
directed to some other submissions that have been made, 
but that is not a statement--- 

THE CHAIRMAN: Q@. You distinguish, do you, in 
these shipments, cases where you pay the freight at the 
receiving end and ca#ées where the shipper pays the freight 
at the other end; is) that so?) Does that exist? 

Ae Pihere may be some Cases iol that, sir. 


Q. Is that what you are saying now? 


” ah hl oar an 4 
§ “AbEES A 
Giese et ie 
bidueag clots 


at aes ale snes He Sy 
combi tse asc tiey idee ad fort meted 
e has as cae Tg ke ae ae 


Ta tea “i aks a 
Hd revo me on iss cp 2 one | hee to done : 
> ae Sek Pal eh eo D 


Sane ra ag Me aut haat IN Le get om 
perks sche cea asthane9 Leiba ant 5 ae 
=i ce ie) ane at ior) 1 
. Oat a ae F 5 si pps tA! sue > =4 5 rape ale te be 


Len ot 9 evi a Eeecwos oad ad Bs ite ooronit. tend 
can't lens, ie a eae ven ce ea OB 


ot as 
jee yoeto ebam on phuote $2 dédd. ptabog stat ao 


ie: ph MR ee Re alts ea bg ait 7 ae s ia a Foetus: es te Gite) ae <a 
jbioot ott gemtt) ,omo on: To lla at, tnemetoate aiad 
: Ai ads tae ; 


go a a (i 


© F 5 
ts me ey ae oper) Pp Ariane p25 aw 
Ca ie a 


tiation ols AMES NE ent Si . Mei ne ee { 
b ieflodw al ee Yatotoos ony mc Bt ssnnetc tig lett IT) py 
Bie be SES eae Ec MeO n REC a MI et ea eh oy era ed eet ae 
cst oft so poatt went pifatod af tl 
CAE: Sia Ma Shae kre ie) Bink PE ESA Ay adele ' 
sii 10 aAQUOty neewred {datas oF TO 
ene STEEED "PRR Sara ; ee ae, 
tin seed ~Beas eiek DMS . vaeer atv 
bats Aa? oAGPaE Non a She eee 
i Dos ud etom ei FZ atati1oeo £ 10 
oh tee 7 Ae: lig) Ae ate Mah hie a AW Eee Sg ae 
" endo Sm@e Bk meat at Hoo nok: Puoqenet ) 
payee SO a BU a ea iy ocellegs 2 Ree on ae 
ss.¥ae Of tom Boy overt Jadw wor 
tee io Oe Wie aicae tates . 
ae fi? ef 23 tedW@ <WMAMATAHS ST 
ii so. tS Re eS” Ag cue en 
B OC sO tod odd dsef +2 +YRUWARG AM 
O Sr. Reema: Gehl Gras em ey Suu. tio xn 
bates ony r oaed mz Ge gung to dod sv oF TSVO Baan 
Pa a cine Mako 
. nobaatmdye orttont. 
vcr bie ae eh HEAL cue ah Os SPSGE) Vue gy 
of . tect ah oo goy oved tasmnog te won! a) 
or uEin nanan an Peace a 
"tofsd aint ab antysc ste voy 3 selw to tant — 


et aM IBCLGO ? } J ‘- tn a 4 arf 3 Fes ‘at - flow | <a 


PRE alee) iss 4 ON cy a a Pine enemy Perr) 


ww HLow nnidovreye. eas sinwod : gaLnsyreve ix ee nae brse 


ror teEr ss ch Leto Va ee ee ays Pee as oN ee nee 

i vov tedw ot teion oli suQ0 ,Bsgtslo- ug teat edt 

Cen ae i ay a I a 7? 
Wi =sgedseg yam Padd Sets ,eoaro 10 sonmmabroge’ ; Sdz fis 
seh nble, chau OOM Mae Verehee © Ve. ral Wie mee Be Col epee 
~obem need sved tedd enutsalmdye teiiyor smo a betoorth 
1 ila eens ets eh ae ce 


o hy fi duals t le 
tics : Pris oes ieee bie oes Ze 


4 
t Be 


<0 ear 6 ton al toads sud 


-~11335- Mr. Darling 


A. Well, regardless of who actually writes out the 
cheque for the freight bills, the problem is the incidence 
Of Une Tates, 

| Q. Yes, but I think yousaid that you did not claim 
that the receiver in Alberta always paid the freight rates? 

A. No, we do not say that he always does. 

Q. Who does when you do not? 

A. Presumably that is paid by the shipper at the 
other end, possibly, or--- 

MR FRAWLEY: Absorbed. 
THE CHAIRMAN: Q. How do you distinguish those 
two classes of shipment? 

A. It depends on the economic condition, sir. If 
there was competition closer at hand the goods coming 
from the east might be sold by absorbing some of those 
freight charges in the price. 

C.)) Biber ienu, 

A. The second point, as to the question of the 
incidence being on the economy as a whole, I do not know 
what the exact meaning is to be given to that, but it 
seems rather a difficult statement to support. It would 
seem that if that were so it would be regardless of the 
difference in levels of rates in the different regions, 
and that you could perhaps cut rates in any area as much 
as by one half, to push it to the logical conclusion, 
without that having any effect on the incidence of freight 
rates in that area as opposed to other areas. And as to 
the problem of not being able to draw lines on the map, cS 
should think that it would be a matter of common know- 
ledge that if one picked an area within a radius or fiftvy 
miles of say Dawson Creek or Grande Prairie, Alberta--- 

MR FRAWLEY: Dawson Creek happens to be in 


British Columbia. 
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THE WITNESS: Well, Grande Prairie, Alberta, 
shall we say, and Toronto, Ontario. I think that it would 
be fairly generally admitted that the incidence of freight 
rates was greater in the former case. However, we are not 
Saying that the burden of freight rates being greater is 
necessarily unjust on that account. We take into account 
the fact that distance is one of the legitimate factors in 
rate-making, and to that extent we recognize the fairness 
of it. We are not trying to equalize the burden to dis- 
regard the distance factor, but we wish that the burden be 
imposed fairly and that the distance factor be given 
adequate consideration, that it does not unduly burden 
those areas which are most susceptible to bearing the 
freight charges. 

Starting at the first complete paragraph on 
page 45; 

The proper degree of tapering is a practical 
matter and admittedly it might vary with particular circum- 
stances. But so far as the class rates between Eastern and 
Western Canada are concerned in no case should the effective 
rate of tapering for distance in these rates produce higher 
rates than would apply if a uniform mileage scale were used 
throughout. The rate of tapering for distance in the 
Prairie standard or distributing scales is the one best 
adapted to meeting the requirements of long-haul traffic. 
It is submitted that such rate of tapering should be taken 
as the model for the tapering of the uniform class rate 
scale advocated in this Submission. 

That paragraph contains our two recommendations 
on this subject: First, that the maximum rates should be 
the uniform class rate scale; and, secondly, that the 
tapering on the prairie scale should be the basis -- not 


exactly followed, perhaps, but the basis -- of the taper- 
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ing on the new proposed scale. 

COMMISSIONER ANGUS: Q. If what you consider a 
proper rate of tapering were once established, would oot 
then object to uniform percentage increases as a method 
of giving greater revenue if it were needed? 

A. Yes, I believe, sir, that that would have an 
SLrect, Of sib. of tne, talrness of it .* 

THE CHAIRMAN: Q. You agree what? 

A. I say I.believe that that would have an effect on 
the fairness of the tapering, the absolute level which 
the rates--- 

COMMISSIONER ANGUS: Q. You mean that the rate 
of tapering would have to be changed if the rates were 
higher? 

A. If the rates were increased we would expect that 
there be some flattening of the rate of tapering. 

THE CHAIRMAN: Q@. How would that be brought 
about? 

A. It would be brought about mainly by imposing 
maximum increases at beyond certain points. 

COMMISSIONER ANGUS: Q@. So that your proposal is 
related to some specific rate level ~- I mean to present 
rate level or to that before the 30% increase or some- 
thing? 

i.5 Thatuds right), sir. We would say that in forming 
the new scale the proper rate of tapering should be 
adapted. We do not claim that that might always be the 
proper rate if the rate scale went through wide changes, 
-that is, in its general level. 

Part B deals with the question of horizontal 


percentage increases), 


(Page 11340 follows) 
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MR. FRAWLEY: Before you go on that yy Lie Lemey neve , 
the indulgence of the Commission, I wish to turn back to 
page 40 where we propose a change in 329 (4) and I thought 
it might interest the Commission if I called attention to 
Something that transpired in 9 recent proceeding before 
the Boerd of Transport Commissioners. It was in the matter 
of certain increased rates on agricultural implements from 
eastern to western Canada which rates were Suspended by 
order of the Board last January, and with respect to which 
there was a heering about a month or so ago. 

During the argument in that case I called attention 
to what I thought was the rather difficult Situation which 
Section 329 (4) created, and I called attention to the 
fact that before sa competitive tariff could be 2 competitive 
teriff that the conditions of Sub-section (4) of Section 
329 “had’ to be complied with and I said that there must be 
a declaration by the Board or a deeming by the Board as to 
the competitive points not subject to the provisions of 
the long and short-haul clause to which those competitive 
rates would spply, and it is not of any great moment, but 
I took the position that in that particular case that that 
deeming or declaring had not been done , What I really 
wanted to call to the attention of this Commission was 
that counsel for the Transport Board, Mr. Coyne K.C., made 
@ brief argument to the Board and that is to be found at 
page 6880 of those proceedings » end he said this: 

"My lord and members of the Board, I was 
particularly interested in the argument that my 
friend Mr. Frawley made with regard to the interpreta- 
tion of Sub-section (4) of Section 329 and Sub-section 
(5) of Section 314((5) of 314 is what might be 


called the "long and short-haul provision"). As I 
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understand his sue et before a competitive tariff 

can come into effect the Board must direct its atten- 

tion to the tariff and make a decision as to a i ge 

whether the points in the tariff are competitive points 

or whether it is expedient to allow those rates. That 
is contrary to the practice of the Board, Nevertheless, 

I think Mr, Frawley has shown that there is 9 serious 

question whether that practice is in conflict with 

the provisions of the Railway Act reading those two 

sections together." 

Now my lord, I wish to make no greater poiLnG. of this 
matter than this, that there has been a statute which has 
been there, I suppose, for many, many years. I did not 
actually run it down to its original date of enactment 
but I would venture to say that that section has been there 
for a good many years. 

THE CHAIRMAN: Since 1919 anyhow. 

MR. FRAWLEY: But that Act was just a consolidation 
and a revision at that time. I think that we would fina 
it ran back a good many years before that, and I am only 
pointing it out as an instance - there may be others - where 
the statute has been lying there with certain requirements 
and the practice of the Board - the Board has found perhaps 
that it is not even expedient or good business to do the 
deeming or declaring which this section seems to recire.. 

Now, I say no more than that, and say we do propose 
an amendment which would take away the restriction which 
it now has, namely, thet it is restricted to cases under 
the long and short-haul clause. In any event, I thought it 
was of interest to know, and I am not saying that by way of 
putting undue criticisnon the Board - not at all. The 


counsel for the Board said very frankly to the Board itself 
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that that had not been the practice of the Board and he did 
not say that I was right at all, but he did indicate that 
af I was right, that it had not been the practice of the 
Board, and he seemed to think it a point that was worth 
some consideration. I thought that I should say that and 
that it might be of interest to have that here before we 
get too faraway from those competitive rates. 

MR. EVANS: I just wanted to ask my friend whether 
I heard him correctly, that the only power the Board has 
to deal with competitive rates, is on this long and short- 
haul question? 

MR. FRAWLEY: Oh no. 

MR. EVANS: I thought you said that. 

MR. FRAWLEY: No, I do not say that, but I say that 
this is ea general statutory provision which must be com- 
plied with in every case of a competitive tariff. 

MR. EVANS: What did you say about the long and short- 
haul? 

MR. FRAWLEY: The Section says - and I don't know 
whether we can spend too much time with it - that the 
competitive tariffs - You see, there are very, very few 
Sections dealing with competitive tariffs. We have 328 
which tells us of the three kinds of tariffs there are 
authorized by the Act and 328 (c) tells us that one of the 
kinds of tariff is competitive tariff, Then we leave that 
and we come to 329 (4). Then, efter we leave 329 (4), we 
have 332. 

MR. EVANS: You still have not answered my question. 
I want to know what position you do take on 329. 

MR, FRAWLEY: Well, as I say, there seem to be only 
three Sections which deal with the matter of competitive 
tariffs - 328 (c), 329 (4) and 332 end I say that 329 (4) 
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must always be complied with, and that seems to impose 

upon the Board a very peculiar duty. It seems to restrict 

the whole business of making competitive rates. It says: 
"4, The competitive tariffs shall specify 

the toll or tolls, lower than in the standard freight 

tariff, to be charged by the company for any class 

or classes of the freight classification, or for any 

commodity or commodities, to or from any specified 

point or points, which the Board may deem or have 
declared to be competitive points not subject to the 
long and short-haul clause under the provisions of 
tire act. 

And so, we come back immediately to 314 and we find 
there that 314 ssys: 

"6. The Board may declare that any places 

are competitive points within the meaning of this Act." 

314 (5) is the long and short-haul clause which I 
need not read. Now, all I say is, when I pointed out that, 
that it seemed to tie down competitive tolls to the long 
and short-haul clause. As I say, counsel for the Board 
in presenting a short argument to the Board said that that 
certainly was not the practice of the Board, and he said 
that the point which I hed raised was at least one of 
interest to him. I am seeking to do no more than that. 
This Commission and its advisors can determine that question. 
I am pointing out that at least if I went no further than 
this, that the statutory provisions regarding Bence eae 
tolls are not very clear and complete. That is all. 

MR. EVANS: May I just, to get the record clear, offer 
this, that Sub-section (4) of 329 is merely describing whot 
3 competitive tariff will do. It is not empowering the Board 
to do anything. ArortnS -ouler thine Ja this, that it is 
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of the Board, that they have power to consider the reason- 
ableness of competitive rates and they have power to con- 
Sider whether unjust discrimination is involved as well as 
the long and short-haul rule. 

MR. FRAWLEY: I would not quarrel with Ty Trend.) 
Simply say they have to comply with 329 (4). They have to 
comply with it; it is a mandatory provision. They do not 
seem to be doing it. Perhaps they have found that it is 
far too antiquated, and has never been brought up to date. 

I do not know why they find it difficult, but.in my sub- 
mission they must do that and Mr, Coyne, counsel for the 
Board, says they are not doing it. I am not pointing a 
finger at the Board and saying they are derelict in their 
duty. Perhaps it is a good thing for the railways and the 
country that they do not do it, but I simply say to the | 
Commission, "That is a pretty antiquated piece of machinery." 

Now, we will go to the horizontal percentage increases 
on page 45, 

THE WITNESS: I will read parts of this Section. 

Recent applications of the railroads for horizontal percentage 
increases have directed attention to the adverse effects 
which this method of increasing railroad r’ senues has on 
those areas where the general rate level is already higher 

on all long-haul traffic. The horizontal percentage 
increases have accentuated existing inequalities in the 
general rate levels, and have increased the rate differentials 
between long-hauls and short-hauls, and between interline 
hauls paying combination rates and Single line hauls. 

In any general increase in rates a percentage formula 
may have to be used as a basis if only in the interest 
of convenience and expediency. yibut where teva vast difference 


in the impact of a straight percentage increase in which 
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Substantial modifications have been made to avoid 
penalizing long-haul traffic and basic commodities. 

The form of the recent applications of the 
United States railroads to the Interstate Commerce 
Commission for increased rates offers a striking con- 
trast to the applications of the Canadian railroads 
to the Boerd of Transport Commissioners in the 30 
Percent Case and 20 Percent Case. Considering the 
greater size and complexity of the United States trans- 
portation system the argument in favor of horizontal 
percentage increases on the ground of expediency might 
appear to have greater force in that Country (then in 
Canada. Nevertheless it is some years since increases 
of this type have been - and I should insert there 
"without modification", 

THE CHAIRMAN: Without modification? 

A. By means of maximum increases imposed on 
certain commodities. 

Q. "...it is some years since increases of 
this kind have been approved without the fixine of 
maximum rates"? 

A. That is right, yes sir. Then we cite 
two cases of the Interstate Commerce Commission among 
others where different prescriptions than straight 
horizontal percentage increases were made, 

Q. Would the difference always consist of 
maxima? 

ie. in-eeneral, air, veo, 

Q. There is no other alternative, is there? 

A. Well, in some cases of small increases 
I believe there were floet increases. The same amount 


applied to all rates. 
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Q. Like the coal rates in our country? 

A. Yes, that would be an example of it, 
Sir. To continue at the last paragraph on the pege - 

MR. FRAWLEY: You are calling attention to 
these two cases, the 15 per cent. Case 178 I.C.c. 
and the Emergency Freight Charges 208 I.C.C. and 
then passing on to the last paragraph? 

A. Yes. In the wartime and post-war increase 
cases, in the United States, beginning in 1942, the 
impact. of horizontal increases on a growing number of 
commodity rates has been reduced by imposing cetlinms 
which in effect transform the increases into flat 
amounts beyond a certain distance, which varies with 
each commodity, (and also with the size of the rate 
itself).The extent to which this refinement in 
technique has progressed beyond the stage of a 
straight percentage increase on all traffic is illus- 
trated in Appendix H a pve Appendix H will be found 
on pages 61 to 64 inclusive, and there we list some 
of the commodities which have been subjected to 
maximum increases in two successive increases in 
United States tariffs recently. 

Q. Just let us look at one of them purely 
for example. Taking the very first one, what does 
that mean now? 

A. Aluminum - Billets, Ingots, and so forth? 

Q. Yes. 

A. It means that in the tariff item there 
there were five different types of this commodity 
listed to which the rate applied, and that the maxi- 
mum increase allowed in the first case was 10 cents 
per hundred weight and in the second one it was 


16 cents. 
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@. In other words, the amount tapered from 
the percentage increase ond fixed for those commodities 
an increase in cents per hundred pounds? 

A, We note at the bottom of page 64 - that 
the x-162-b increases were nearly all 20 per cent. for 
the above commodities and also that the x-166-c increases 
varied between 20 and 30 per cent. for different regional 
and inter-regional shipments. 

Q. Do you mean there was a departure in the 
case of those? Do you mean that in Fx arte 162-b 
there was a departure from one cent to ten cents per 
hundred pounds in respect of that commodity? 

A. That would be the case. The extent to which 
this refinement in technique has progressed beyond the 
stage of a straight percentage increase on all traffic 
is illustrated in Appendix H, which lists the maximum 
increases for numerous commodities in two successive 
applications. It should be noted that the two increases 
Shown were applied to all rates at one stage or another, 
so that the effect of the meximum increases in holding 
down rates on the longer heuls has been considerable. 

Meany of the limitations to percentage increases 
in the United States were originally proposed by the 
railroads themselves, but the attitude of the Interstate 
Commerce Commission itself in earlier applications has 
probably been an important factor in the trend away from 
unmodified percentage increases. The attention of the 
Commission is directed to the most recent decision of the 
Interstate Commerce Commission of August 2, 1949, in. the 
case of Ex Parte 168, 

That case was for a much smaller inerease. ei 


remember that the maximum limits were considerably less 
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then they were in the large increase which preceded it. 
In the next paragraph, we illustrate the effect - 

| MR. EVANS: Do you say thet the judgment seys 
that it was because of the small percentage increase? 

A. No, I do not connect them logically. There 
were just two factors, that first of all the increase 
was smaller and that the number of maxima imposed was 
also smell. 

MR. FRAWLEY: Yes? 

A. In this next paragraph, which I do not 
propose to read, we show how the effect of a maximum 
increase cen prevent the rise in the combination rates 
8s opposed to single line rates. In the United States 
where 9 rate was made up of two factors, the maximum 
epplied to the sum of the two factors. In Canada in- 
creases would be applied separately to each factor, and 
in that way, es shown in our illustration here, a 
hypothetical case, the increase in combination rates 
on certain commodities which have maxime is greatly 
reduced, 

Q. It may help, Mr. Darling, if you give the 
Commission that illustration. What do you think about 
that? That is brick moving from a Canadian Pacific 
point to a Canadian National point. 

A. I might read from the middle of the page, 
thes entence starting: The manner in which this would 
apply in Canada can be illustrated by assuming that in 


the 21 per cent. Case, brick rates in Canada had been 


subject to a maximum increase of 14 cents per cwt. as 
was prescribed in the United Statesin the Ex Parte 
X-162 A increases where the general increase authorized 


was 20 per cent. There was a certain comparability there, 
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sir, as the increase in Canada was 21 per cent. end 
the increase in the United States with which we are 


comparing was 20 per cent. 


(Page - 11355 - follows) 
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On a movement of brick from Redcliff, Alberta, on the 
Canadian Pacific to Hanna, Alberta, on the Canadian National, 
prior to the 21 percent increase in April 1948, the effective 
combination rate consisted of the local rate from Radcliff 

to Drumheller of 104 cents per cwt. and the local rate from 
Drumheller to Hanna of 8 cents per cwt. less deductions of 

i cent per cwt. on’ each fector, makinga’ totale rate of 

163 cents per cwt. The 21 percent increase raised the 

first factor by 24 cents and the second factor by 14 cents 
for the total increase of 4 cents to bring the through rate 
to 203 cents. However, had a maximum increase of 14 cents 
per cwt. been prescribed on brick, the combination rate could 
have been increased only to 18 cents. In the absence both 

of any order prescribing @ through-going system of interline 
rates, and of any limitation on percentage increases, the 
disadvantages of points affected by combination rates on 
interline traffic have been increased. In this case the single 
factor rate for the total mileage would have increased from 
124 to 14 cents, instead of to 15 cents as it did in the 
absence of this maximum. 

THE CHARMAN: Q@. This matter of two local rates occurs 
only when there is a change of railways, one rate on one 
railway and another rate on the other other railway. 

AYO Yess olin the’ majority of cases) that: isso. 

Q. In the majority of cases 

A. The rates between Eastern and Western Canada are 
two-factor rates. 

Q. “It mMighe ccour herve 

A. Yes, it does occur; in rates between Eastern and 
Western Canada you are paying 1 competitive ratewhere the 
traffic moves on more than one railway. 

MR. EVANS: I think you ought to clear up that point, 
So as to avoid confusion. The position is, when moving 


between more than one region there is usually the addition 
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of arbitraries as one factor. Take for instance the 

traffic moving from Western Canada to Halifax: there may 

be three factors, one will extend to Fort William, from which 
an arbitrary is added, a further movement to Montreal, and 
from that point another arbitrary is added. The witness is 
not, apparently, distinguishing between the ordinary two- 
factor rates and the addition to specified movements where 
rate territories are changed by arbitraries. There is quite 
a distinction there, and I just wish to have it clear on the 
Record. 

THE WITNESS: I would not agree that it was the usual 
thing in moving between territories, that an arbitrary is 
used. There are inter-territorial rates between most of the 
territories in the United States. 

THE CHAIRMAN: Does an arbitrary always mean a decrease? 

MR.EVANS: No sir. The arbitrary is a fixed amount 
added for the movement in the territory east of Fort William, 
as far as Montreal, for instance. 

THE CHAIRMAN: If there is no arbitrary, what would 
happen? What rate would apply then? What does an arbitrary 
mean? Is it the name for any rate that is there, or the 
name of any special sort of rate? 

MR. EVANS: It is arbitrary in the sense that it is 
a fixed amount added for a movement originating West of Fort 
William, and moving through Fort William to some point in 
Eastern Cenada: As soon as it passes Sudbury --- or wherever 
the arbitrary applies --- an arbitrary is added to get up 
to the limits of the Montreal zone, and from there to get it 
to its final destination, say in the Maritimes, there is a 
further arbitration. 

THE CHAIRMAN: How does the word "arbitrary" come into 
Loe poes 1% Ae that it is the same rate applied to different 


points? 
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MR. EVANS: Yes. 

MR. FRAWLEY: Q. Do you wish to make any further 
comment on what Mr. Evans has said ? 

A. There is a technical difference between the fact 
that if there was not the arbitrary, the rate between 
Eastern Canada and Western Canada would be the local rate 
to Fort William, plus the local rate beyond, which is 
now in effect, but which is not charged on through rates 
between Eastern and Western Canada. That is perhaps the 
Oi peerence. 

COMMISSIONER INNIS: Q. How important is this inter- 
Lane Trarlic? 

A. It is of considerable importance, depending upon 
Chee CcOnmoaLuy ein. 


Q. 


% 


You have no general estimate as to what it is? 

A. Not on the traffic as a whole. We have, in the 
intver-line brief, given some details of Shipments of brick, 
for example. 

Q. You deal with that later on? 

Bo weres Sr. 

MR. FRAWLEY; We have a brief dealing with the inter- 
line rate or the absence of it, and we use cement as an 
illustration. Cement is an outstanding example. It is 
made at only one place in Western Canada. 

MR. SINCLAIR: No, no. 

MR. FRAWLEY: There is a plant in Winnipeg, and from 
there, there is only one to Vancouver, located at Exshaw, 
in Alberta, on ‘the Cinadian Pacific Railway. 

MR. EVANS: In view of the question put to me, I think 
I ought to add that there are through rates applying between 
Eastern and Western Canada that do not consist of these 
factors based on Fort William or Montreal. 


THE CHAIRMAN: The word "arbitrary" has no application? 
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MR. EVANS: No. There is only the one factor 
rate at Fort William; the arbitrary comes into play, and 
there is a rate through Fort William, and through Montreal. 

THE CHAIRMAN: Then, is the arbitrary a substitution for 
local rates? 

MR. EVANS: Yes, in the factor. 

MR. FRAWLEY: Q. You have a final paragraph at page 48, 
which you would like to read? 

As it is important that the national DO Licvyoor 
facilitating the interchange of goods between all parts of 
the country be not undermined by raising rates by the 
convenient expedient of a horizontal percentage increase 
without regard to the distance factor and to the particular 
features of the different commodities hauled and the manner 
and extent of the increase which they should properly be 
asked to bear. 

COMMISSIONER ANGUS: Q. Can you give us any idea of 
the index as taken in the United States taper when these 
maxima were used? In answer to my earlier question you 
told me that the factor of a horizontal increase, without 
the maxima, might depend on the type of tapering that 
existed? 

A. You mean an index of tapering of the commodity rates 
which were affected by the maxima? 

Oe) Yes, thet sort of thing. 

A Both before and after the imposition? 

Oe wyves. 

A Of course the scale would be affected by the 
imposition of the maxima. I have some figures showing the 
tapering of various commodity scales in the United States, 
at the time they were prescribed, but I haven't any 
material at hand which would show how those maxima have 


affected the tapering. 
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Q. Would it involve a great deal of work to add to 
Appendix (g), at page 60, one or two columns showing a 
typical index of tapering of the United States rates? 

A. I have the index already prepared; sir, for the 
uniform class rate scale which was prescribed in 1945, and 
which eventually will become the standard -- what is the 
equivalent of the true standard class rate in all the 
United States, outside the Mountain Pacific territory. 1 
mentioned one factor under the rate for 2000 miles was 
56% greater than the rate for 1000 Miles , Veltvow wisn. 
might read those figures right down. 

MR. FRAWLEY: We could, without a great dealvon trouble: 
add to what we already have, or substitute an appendix (g-1), 
or something which would add the Suggested columns which 
Commissioner Angus is referring to. I think that would be 
the better way to do it. 

COMMISSIONER ANGUS: I think it would be helpful if we 
could have that information, and if it could show how the 
imposition of maxima on given freight rate increase had 
affected the index of tapering. 

THE WITNESS: I will endeavor to get that information. 

MR. FRAWLEY: We will give some consideration to that 
matter, and we will endeavour to file an Appendix END cat 
think it would be better to add something to (g), rather than 
pilike 2t.ouG and substitute . 

MR. EVANS: I think there may be some Lendency «to get at 
Cross purposes with you, because as I understand the question 
and the answer are not on the same subject. 

MR. FRAWLEY: Then let us clear it up. 

MR. EVANS: I will let the witness correct me, if I am 
wrong a this point. My view would be that the maxima are 


usually applied on commodity rates and not on class rates. 
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THE WITNESS: That is right. 

MR. EVANS: And that the tapering of class rates would 
be ineffective by any of these maxima; and when you get into 
the rate of taper on commodity rates, you are into a very 
complex and difficult problem; and I think you will find a 
great deal of difference in taper on the commodity rates. 

I would say the difference is almost as great, as a commodity 
scale rate, as there might be. 

COMMISSIONER ANGUS: I am very much interested in that 
matter, but it leads to a further question, namely whether 
this brief is asking that the imposition of maxima should 
be used in Canada in relation to the class rates, or merely, 
as Mr. Evans has told us is done in the United States, in 
relation to commodity rates. 

THE WITNESS: I think, sir, that would depend on the 
extent of the increase that is being proposed. Ordinarily, 

I should think that it would be applied in the greater part 

to the commodity rates, particularly the lower value commodity 
or raw material , but depending on the size of the increase 

it might well be applied to class rates. 

THE CHAIRMAN: Q. Do you mean horizontal increases might 
well be applied? 

A. No. Some limitation to them might be applied, sir. 

Q. What limitation then? 

A. By decreasing the percentages in the larger amounts 
either by imposition of the maxima, or a sort of graded taper 
im theinereases 

Q. So that you would have the maxima in the class rates? 

A. Depending on the particulars of the cases,I would not 
like to say in advance what it would be. 

2. This last paragraph on page 48 seems to make the 
Suggestion absolute. You do not draw any distinction’ between 


class rates and commodity rates, as they apparently do in the 
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United States, do you? 

A. Not here sir, no. 

MR. FRAWLEY: That is it, not at this paragraph. 

THE CHAIRMAN: Do you anywhere else? Do you limit your 
request for the doing away with horizontal rates to certain 
kinds .of rates, or do you not? 

THE WITNESS: I would not like to rule out the possibility 
that the limitation might apply to increased rates, but 
primarily it is used on the commodity rates. 

COMMISSIONER ANGUS: Q. So that Appendix (g), as it 
now stands, is not intended to serve as evidence for the need 
of this principle of maxima. 

A. No, it applies to the rate of taper, sir. 

MR. FRAWLEY: We will, as I have said, sir, give some 
further consideration to what we can do by Way-or filing 
a supplementary exhibit to(g). 

THE CHAIRMAN: I think it is important to know just what 
your views are, because we have heard so much about horizontal 
increases. If you think there are some cases where they ought 
to prevail, I should like to know what they are. 

MR. FRAWLEY: Yes sir. This certainly leaves it open. 

THE CHAIRMAN: Yes. With this explanation it does. To 
read it, it was closed. 2 gt. reads’ as if you want this 
new system to apply throughout. 

MR. FRAWLEY: Yes. 

Q. I want to get it clear. Are you prepared to say that 
you are only concerned with restricting the application of 
flat percentage horizontal classes to commodity rates, or 
do you want some protection to the long-haul class rates? 

A oAS 2 think I said just a minute ago, Mr. Frawley, 

I think we would not wish the question of limitations to be 
enti revs, ee eecacded in the case of class rates;,.ias a 


practical matter, it would be on commodity rates. . 
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But if what we consider to be a proper rate of taper were 
prescribed for the class rate, it would reduce -- I will 
put it that way -- the necessity of considering the applicat- 
ion of maxima in the case of increases. ive 

THE CHAIRMAN: Mr. Frawley, as a result of this discussion 
might we not later on have a more definite statement ek 
you? 

MR. FRAWLEY: Presisely; that is what is in my mind. 
I think we should consider more precisely what we are 
asking for. 

THE CHAIRMAN: It is very important, because we have 
heard so much about horizontal increases. 

MR. FRAWLEY: Yes; I thought we were being as 
particular as one can but it goes to show that perhaps we 
can have a greater degree of particularity. 

THE WITNESS; Our recommendation at the bottom of page 
51 regarding horizontal increases states: 

"Horizontal percentage increases should be modified 

one the application of maxima to prevent penalization 

of long hauls and low-valued traffic". 
We would have to distinguish there. 

MR. O'DONNELL: Our Board does it at the present time, 
for instance the coal rates. 

THE CHATRMAN: I beg your pardon? 

MR. O'DONNELL: . The Board of Transport Commissioners 
does that very thing, for instance the coal rates. 

MR. FRAWLEY: But let us understand that the railways 
Bekede toric. 

THE CHAIRMAN: Outside the coal rates, are there any 
others? 

MR. O'DONNELL: D think: so. 

THE CHAIRMAN: Take the last increase of 21%, and 8%, 


were they not horizontal? 
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rh tel 364: Mr. Darling 


MR. O'DONNELL: I think so. 

THE CHAIRMAN: I never heard of anything, except 
that on coal. 

MR. FRAWLEY: Yes sir, and coke. What I am concerned 
about -- I am speaking from memory now -- isI think the 
application came in that way to the Board of Transport 
Commissioners on coke and coal. 
| THE CHAIRMAN: I would imagine so. 

MR. O'DONNELL: I do not agree that is the situation 
envirely, my Lord. I think if you will look over the old 
cases ,for instance the 15%, I think you will find there were 
a number of exceptions, for instance lumber, flaxseed, 
coal and coke, grain and grain products, they all have the 
maximum increases. 

MR. FRAWLEY: I do not want to be misunderstood. It 
was part of my argument to that Board in the regiong} cases, 
that this had been done before. 

MR. O'DONNELL: But they did not see £1t to do it again. 
They have done it many times in the past. 

MR. FRAWLEY: Yes, sure. 

MR. O'DONNELL: With respect to the multiple factors, 
or the two-factor rule, the Ex :Parte 168, in the 
United States -- the last judgment Mr. Darling referred to -- 
the railways were authorized to make increases of both 
factors, or whatever factors there were, in any rates. 

THE WITNESS: There were very few maxima imposed, though 
Lo Limi eernay 

MR. O'DONNELL: In the event there were maxima. But 
in the event there weren't maxima, they could increase factors 
separately. 

THE CHAIRMAN: Nobody is suggesting that the Board has 
not now the power to do what it likes in these respects, but 


what we want to hear is what is the full complaint against 
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horizontal increases, in so far as Alberta is concerned. 

MR. FRAWLEY: That 1.8 Yigny, sin, 

MR. O'DONNELL: As long as we understand that, it is 
quite all right. 1 was merely pointing out that the Board 
has the power and has exercised it many times in this 
respect, 

MR. FRAWLEY: Certainly they have the power; they just 
turned this down, except for coal. 

MR. EVANS: They didn't think you made a case. 

MR. COVERT: In the 15% case, to which Mr. O'Donnell 
referred, it is interesting to note that they were dealing 
with sand, granite, and crushed stone, and they said these 
three items could not stand a 15% increase, and so were 
increased to 5%. I do not think it has ever been considered 
that the Board has not the power; I think perhaps the hope 


is that they would continue to do it on the 30%. 


(Page 11368 follows) 
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MR. EVANS: I only want to contribute one word. 
My friend, Mr. Frawley, hve the record as stating 
that the Board turned them down. The Board did nothing 
of the kind, It said, if there ere cases where this 
will work hardship, they may come back to the Board and 
present their cases, but this is not the proceeding to 
take up these detoiled matters, end they can come and 
make 9a special case for relief, 

THE CHAIRMAN: Yes, we heard thst earlier, 

MR, FRAWLEY: At this point, Mr, Chsirmaen, 
and members of the Commission, we ere going to meke 
a little change in the order of our presentation. As 
we said last week, we have 2 separate Brief called 
Regulatory Legislation. That was a perfectly well- 
intentioned Brief, and was intended to bring together 
in one place some of the ideas we have with regard to 
the changes in legislation. It seems that if we had 
put into each of our other Briefs our suggestions as 
to changes in legislation, our position might have 
been much clearer, because I was forced to the position 
of saying that what we had to say was to be found in 
another document. We have the Brief, and when we look 
at it, act Sretty well confined in its suggestions to 
the metter of equalization and regional cLscrimination, 
end also competitive rates, which we have already dealt: 
with. It also refers to long and short-haul rates, 

THE CHAIRMAN: Do I understand that with page 
48 you refer to the first eleven pages of the regula- 
tory Brief? 

MR. FRAWLEY: Well, we will now put into the 
record as.part of our Rate Principles Brief the first 


eleven pages of the Brief called Regulatory Legislation, 
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Q. Now, will you now go, Mr. Darling, to 
the Brief on Regulatory Legislation, and incorporate 
it at this point in the Rates Principles Brief, 

THE CHAIRMAN: Do you intend to read it 911? 

MR. FRAWLEY: Not all of it. It leads up 


win, CHAIRMAN: All right, go on in Four own 


way. 
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REGULATORY LEGISLATION 


a 


A. ESSENTIAL ELEMENTS OF THE EXISTING FORM OF REGULATION. 


Se 


The Canadian Railway Act of today in its broad out- 
lines is essentially the Railway Act of 1903 under which the 
present system of regulation originally was set up. Numerous 
amendments and revisions from time to time have not altered 
the basic principles of regulation implicit in the Act. ‘These 
principles and assumptions date pack to the earliest period of 
railroad regulation and show s‘rong influences of the con 
temporary attitude respecting the role of the State in econ- 
omic activity in general. The substance of this attitude was 
that self-interest could safely be allowed free rein in all> 
purely economic activities with competition serving to curb 
abuses. The Pariecads were considered at first to be no ex- 
ception to this rule and competitive forces were pelea upon 
to preserve just and reasonable rates. The monopoly element 
in railroad transportation soon became too plain to be ignored 
and original assumptions had to be modified by the prescription 
of Leena minimum conditions of just and rensoneaule rates and 
practices in ornare to prevent rates from being determined sole- 
ly according to the interests of the carriers. The minimum 
conditions most freguently included the establishment of a scale 
of maximum rates, under which the carriers were free to es- 
tablish rates at any level desired. In Canada control over 
rates by Parliament could not be exercised until a dividend of 
15 percent had been paid by the carriers. But provision was 
made for the hearing and disposition of complaints, which con- 
cerned for the most part discrimination against individuals 
and places in favor of their compstitors. * 


*® See S. J. McLean: Report on Railway Commissions. Session- 
al Papen! 20s, Vol. 36, 1902 at pps 53 - 40. 
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This stage of rate regulation in Canada is represent- 
ed by the work of the Railway Committee or the privy Gounod). 
the predecessor of the Board of Railway Commissioners. For, sin 
practical purposes the Committee functioned as an ad hoc com- 
mittee for each individual complaint. The membe~s of the Cab- 
inet who composed the Committee could site reais time to the 
problem of regulation apart from the devoted to specific com- 
plaints, and in the nature of things there could be little 
supervision undertaken in the intervals between complaints or 
upon the Committee's own initiative. 

In this conception of rate regulation the work of 
the regulatory body is primarily that of the settlement of 
differences between conflicting parties. While the respon- 
sibilities of the Board of Railway Commissioners in the Act 
of 1903 were made much more comprehensive than those of the 
Railway Committee the general approach to the problems of 
regulation was fundamentally the same. The Board -_ to ac- 
peat the rate structure in the form in which it had evolved, 
removing from it any instances of unjust discrimination 
brought to its attention. The Board, although granted wide 
powers, was essentially an arbitration tribunal and was 
guided by the statute which prescribed certain minimum 
conditions to be satisfied in settlements of conflicts of 
interest between parties. Neither then nor now did the 
Railway Act specify in positive fashion what the general 
form of the rate structure should be; rather such directives 
as there were, were negative in form in that they specified 
certain conditions which should be prohibited in the rate 
structure. 

In challenging the adequacy of this conception of 
minimum regulation we are not advccating the contrary con- 
ception of rigid and detailed regulation. We can accept the 


principle of minimum regulation as ohe objective of a sound 
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transportation policy if by that is meant that there should 
not be regulation merely for the sake of regulation. On the 
other hand, minimum regulation is not an end in itself. The 
objective of rate regulation should be the attainment of what- 
ever form of rate structure is held to be fair and reasonable. 

A regulation of rates based upon the assumption that 
the proper field of regulation is the arbitration of diff- 
erences between carriers and shippers has important weakness- 
es. In the first place, the real conflict of interest which 
prompts the public demand for regulation is not always the 
traditional conflict between carrier and shipper. The 
assumption that the burden of freight charges is borne by 
those who are the immediate parties in transactions with 
the carriers is highly unrealistic. Freight charges may be 
shifted many times, but in the majority of cases their final 
impact falls on either the primary producer or the consumer. 
On manufactured goods shipped from Eastern Canada to 
Western Canada the freight cost will be added to the selling 
price and borne by the consumer. The distributor who handles 
the goods will be interested in complaining about rates only 
where his competitors obtain more favorable rates into the 
same markets. The interest of manufacturers and middlem&n 
are not usually affected by differences in the general level 
of rates or even in specific rates, provided that their 
competitors are required to pay the same or Similar rates. 

It is significant that the majority of complaints, that 
is, complaints dealing with rates to which we referred to 
the Board regarding rates have been complaints arising from 
discrimination between competing interests. In fact, the 
judgments of the Board may almost be said to have had the 
effect of mestricting complaints to those in which the 
complainant 4g able to assert discrimination between com- 
peting interests. This limitation, particularly in cases 


of regional rate differences, effectively rules out 
complaints by or on behalf of 
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the consumer, Complaints of this type become ineffective if 
the consumer is required to show that "unjust discrimination" 
is caused by the difference in rates. The charge of "unjust 
discrimination" can be answered by pointing out that other 
consumers in the same town or region are treated in similar 
fashion. Differences in rates between regions are for the 
game reason very doubtful grounds for complaint, since in 
most cases it is nctur..lly impossible to establish the exist- 
ence of “unjust discrimihation" as thet term has been inter- 
preted by the Board. 

THE CHAIRMAN: You are givinguS now the result of the 
cases heard by the Board? 

Ae Yes. 

while the consumer may be bearing the burden of higher 
rates, the shippers or consignees in the most effective 
position to make a complaint against rate inequalities fre-. 
quently have little direct interest in doing so. It may be 
because freight charges are passed on to the consumer 
directly. Freight charges are often added to distributors’ 
costs, and margins are calculated on these costs. In such 
cases it may even be that the middleman receives a larger 
profit from the higher freight charges than he would from 
the lower freight charges. In still other cases shippers 
may be directly interested in a large number of. rates on 
different commodities and in different regions. advantages 
in some rates, e.g. favorable market competitive rates, may 
far outweigh any small disadvantages in other rates. Under 
the foregoing circumstances, all of which may be said to con- 
stitute the rule rather then the exception to the general 
case, the true conflict of interest is largely overlooked if 
attention is kept focussed on the conflict of interest be- 
tween shipper and carrier alone. 


A further weakness of the arbitration conception of 
regulation is the lack of an objective standard of what the 
rate structure should be, # standard which could be applied 
in dealing with rate complaints. In the nature of the duties 
imposed upon the Board by statute and evolving through 

precedent over 


snd tee £08 yA 


Se be. 
’ 1; o¢ 
EPMEs ah houaeae GES BOfSaT %G mwOe BKE edt AF 39 


# 467 S82 SROLRSS 


a aim ye 


S¥yisoOot Te Jaq Gas He Bees. ategging Pay segs 
F | | ; a 
“tt agiziiouponk SORe JaAbeas tach igmes & eeee oe AGLI PROT | q 
_ = S ' 
ftom #i ,ce saFeb al daoaesql Peegeh Higclt OFAN ¥Leeey : 


r 
. 
wink 
nat 
X 
- 
zy 
; 
- 
se 
A 
io) 
o 
“ 
a 
~ 
* 
e 
baad 
‘he 
+. 
& 
Fe 
_ 
- 


, 7 7 eA * , rig : 
VEG GUO ES aid Peep: eo. O%- Soereeet | ,¥sgootlp n 
, 
‘ _ 
ri ; i Va Bn eb at 2 BAG. s ; k us ab a 
Mae 7h pEGROQO Baie RO. wae i Aje She) BA Me MLDS e 7209 ev aee 
7 
mn : 
1 de pained 1% 7 
SGanr f oY Saag ane JORG oe ABYS Yea gl sense 7 


cn 


gegncsvhs ,Sneigex gaetalyip al bas esigipouges saetev Tee i 


Fu ks — + wake aur ¥ ie —— 
L 
: tay " " > ‘ ow " wiry fe I , 
© cae t Se PSERY ae rivet gee gee ors eae ff, re 
& 
1 1 “* 3 F 5 hi ££ hoa { bea et gre > | ed o2 
JAip -»BSap fig li Bs iV°FRSRER SEAM ERS Haeeweno Dh : 
5] 
’ a 
> 1 Ae ems 4 AB EE hey fF os 1 -Cags on “an toaesvot sid 
2 QS DeSS BO YON GSehW PO 415 , SHOR See ete) ahtuayees i. 
fOEGROR Bily i MOAVESSARP Shy A oe 
Weal A te wer ~ 3 iy : 
BEF ENN ae TY Sot ier he he | IEA Sa Tae 
\ 
rt my oxy tn jag. § fie ni i ; a nie ate | a 
"Oo Vie eels FG THle 4900 Bev Be 


4 


Tit 9 goge t ; 8 ASHW 


a 


11374 


the years there has been a tendency to respect, as much as 
possible, the existing form of the structure. In the absence 
of specific statutory authority, to remake the structure ac- 
cording to some consistent set of principles would be regard- 
ed as bureaucratic interference in the affairs of the carriers. 
Although many general changes have been authorized by the 

Board from time to ribcie the Beardie still unable to take a 
decimate position on the form of the structure, on the strength 
of the existing statute. 

This leads ey ee to the position that almost 
the only valid grievances are specific complaints involving 
"unjust discrimination", where the complainant can show 
"actual detriment". A mere comparison of two different rates 
on similar movements in this view has no meaning unless at 
the same time there is some concrete evidence of loss or dis- 
advantage. But to demonstrate loss or disadvantage of this 
nature involves going beyond the rates themselves and at- 
tempting the well-nigh impossible task of assessing the value 
of what in many cases must be purely subjective factors: the 
extent of the complainant's disadvantage and its importance 
to him. If rate differences on similar traffic in themselves 
are not to be considered prima facie evidence of unjust dis- 
crimination, the determination of unjust digcrimination pbe- 
comes dependent upon two aitdrnaieives: neither of which can 
be regarded as satisfactory. Eithér the absolute amount of 
the detriment is to be concliisive, in Which caSe the larger 
the shipper's traffic the ea8ier it will be for him to es- 
tablish his case, and conversely for the small shipper; or 
the relative amount of the detriment is to be conclusive, in 
which case the Board would be ih the position of having to 
examine the business affairs and financial standing of the 
complainant. It is understandable that rather than become 


committed to either of the above courses of action the Board 
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should have taken the So at Clon hat regional comparisons of 
rates by themselves were irrelevant. to the problem of discrin- 
ination. 

Where no objective standards for rates in different 
“parts of the same system are Meveowiedgea IL 1s (a dirficult 
matter to attack regional rate grievances. JIt is held that, 
unless there is competition or some other connection between 
rates in different regions, a regional difference in rates is 
insufficient grounds for complaint. See Consumers Glass Co. 
v. Canadian Freight Association, 34 C.R.C. 56 at 75. The 
method of attack offering the greatest possibility of succeed- 
ing under these conditions requires that general grievances be 
RVeaicibed in specific cases by an individual whe can show 
that he has been put to some appreciable disadvantage by the 
difference in rates. This is often a difficult if not an inm- 
possible condition to meet. By the time the difference in 
rates is translated first into an amount per unit of the com- 
modity involved and secondly into the total amount of the 
complainant's disadvantage over a certain period of time, in 
most cases it can be made to appear that the detriment was 
negligible. By atomizing all general complaints in this 
manner the total impact of any difference in rates can be 
subdivided into such minute fragments that they can be ig- 
nored for all practical purposes. Atomizing grievances has 
the effect of making it relatively easier for the large shipper 
to establish the validity of Htatecaniernt than the small 
shipper or the consumer. Eyen after minute supa siieioneene 
detriment of the larger shipper may still be appreciable. 

In summary, the underlying prindiples of rate reg- 
ulation in Canada today are based on certain assumptions which 
are either not borne out by the fatts or which lead to unsatis- 
factory results in practice. Among these assumptions are: 


(1) The Board is not concerned with the general 
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form of the rate structure, which should be 

left as much as possible to develop without 

interference. 

(2) Conflicts of interest which regulation is 

designed-to mediate are primarily those be- 

wWeen tne carriers and thelr customers: 

Complaints of the consumer have a doubtful 

status. 

(3) Rate differences alone are not valid grounds 

For complaint. In most cases: the agerieved 

party must show in addition some pecuniary 

disadvantage. 

MR. FRAWLEY: Now then, that completes our general 
submission with regard to the regulations and now we come to 
the two or three pages in which we discuss the particular 
changes that we think should be required, and on which we 


will have something to offer by way of specific legislation. 
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B. THE STATUTORY CHANGES PECUIRED. 


In this and accompanying Submissions the Province of 
Alberta has presented the grievances and disabilities in 
freight rates from which the people of Alberta have suffered 
Be a long period of time. For many of these grievances 
relief can be obtained without requiring any change in the 
present legislation. Recommendations covering the relief of 
grievances in this class have been made in the relevant Sub- 
missions. The recommendations in this Submission will be 
confined to the changes in the statute required to remove 
Seren eure cancee and to alter the general approach to the 
regulation of freight rates. It is proposed to deal with 
the recommendations for statutory changes idee the headings 
of the chief problems which the changes would be designed to 


solve. 


NES Equalization. 


Equalization has already been applied on a broad 
ceole within regions in Canada without requiring any changes 
in the existing legislation. Conceivably it could be applied 
over the entire system by the implementation of appropriate 
decisions of the Board, without there being any revision of 
the Sea nS arte eneorweiess the absence in the Act 
of any clear directive to the Board makes it inadvisable that 
system equalization be put into effect without an accompany- 
ing revision of the statute in order to remove the general 
assumptions underlying the eeeeeee regulation. By way of 
contrast to the assumptions which appear at the conclusion 
of the preceding section of this Brief the assumptions that 
should accompany the establishment of equalization in prin- 


ciple are the following: 
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(i) The general form of the rate structure should 
be prescribed by statute. The Board's res- 
ponsibility then would be to maintain that 
form. 

(ii) Settlement of conflicts of competing interests 
are only one part of the general interest 
which regulation must serve. 

(iii) The regulation of rates should be soneenied in 
the main by standards of comparison which do 
not go beyond the rates themselves. 

In considering the statutory changes necessary to 
establish the principle of equalization we wish particularly 
to call to the Commission's attention some pertinent sections 
of the Maritime Freight Rates Act. To avoid any misunder- 
standing of the purpose of our reference to this legislation 
it should be noted that we are not concerned here in one way 
or another with either the principles involved in the subsidy 
provisions in that statute or with the amount of such subsidy. 

Section 3 (2) of the Maritime Freight Rates Act 
reads as follows: 


"2, The Board of Railway Commissioners, hereinafter 

called the Board, is authorized and directed to 
(a) approve such cancellations, and, subject 
to the provisions of the Railway Act, respect- 
ing tariffs of tolls for the carriage of — 
freight, where not inconsistent with this Act, 
to approve all tariffs of tolls so substituted; 
(bo) maintain or cause to be maintained such 
substituted tariffs, subject to all provisions 
of the Railway Act respecting tariffs of tolls 
not inconsistent with this Act, on the general — 
rate level of approximately twenty per cent 
below the tolls or rates existing on the first 
day of July, one thousand nine hundred and 
twenty-seven, while the cost of railway oper- 
ation in Canada remains approximately the same 
as at the said date, but the Board may allow 
the increase or reduction of suchtolls or 
tariffs from time to time to meet increases 
or reductions, as the case may be, in such 
cost of operations; 
(c) adjust or vary such pati tuted tolls or 
rates from time to time as new industrial or 
traffic conditions arise, but always in con- 


formity with the intent of this Act as ex- 
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pressed in sections seven and eight snd 
other relative sections hereof." (emphasis 
added. ) 

The significant point of this section lies in the 
nature of the directive given to the Board which Ls not 
paralleled anywhere in the Railway Act. The Board has been 
directed to maintain a certain relationship between the 
rates in two regions - the actual relationship prescribed 
is irrelevant here - and to vary the rates in the one 
region "always in conformity with the intent of this Act." 
The effect of this provision is to alter fundaementelly the 
Board's responsibilities in rate regulation. It is no 
longer necessary for a Maritime Shipper in raising a 
complaint regarding a difference in class and normal con- 
modity rates between Maritime and Central Territories to 
Show personal discrimination or actual detriment. A com- 
parison of the rates themselves is sufficient to decide the 
issue. Nor is the Board justified in allowing rates to 
take effect and to remain in effect until specific complaints 
are made, The express language of Section 2 requires the 
Board "to maintain or couse to be maintained" the prescribed 
relationship in -pates. 

Similarly the problem of determining whet consti- 
tutes a normal commodity rate has been placed upon the 
Board by the Meritime Freight Rates Act. Section 9 (3) 
provides that the Board must certify the rates that are 
to be fken as normal rates, to which the statutory re- 
duction of 20 per cent. is to be applied in Maritime 
Lerritory. 

It is submit.ted that the Railway Act should be 
amended so as to esta.blish the Board's responsibility with 
Regerd to the rorm of the rate seructure, on\'a basis similar 
to that which it now has by virtue of the Maritime Freight 
Rates Act. This coufld be accomplished by paralleling the 


language of Section *3 (2) of the Maritime Freight Rates 
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Act. Such oan smendment would suthorize and direct the 
Board:-to maintain a relationship of equality in the 


general level of rates within 
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and between all regions of the country. Changes and adjust- 
ments in rates would be possible in conformity with the intent 
of the statute. In our submission equalization would be the 
relationship obtaining in normal circumstances, and in any 
event would be the first step in the reorganization of the 
rate structure. While the statute would require a rélation- 
ship of equality between regions, provision might-also be 
mece for changes in regional relationships in certain cir- 
cumstances. The basic form of the rate structure would not 
be affected by such changes, and the Board's responsibility 
for maintaining any particular regional relationship would 
be identical with that which it would have under equalization. 
This would mean the regional differences in normal rates would 
either be removed or would bear a fixed relationship to each 
other in contrast to the number and eae of regional differ- 
ences in rates now authorized on the grounds of general 
differences in regional conditions. 

By such a prescription of the form of the rate 
structure in the statute itself, the Board, for the first 
time in history, would be in possession of a clear statement 
of policy from Parliament as to the aims and objectives of 
regulation in all parts of the country that could be applied 
unambiguously to the rate structure. It would authorize the 
Board to go further than the present minimum concept opi ett 
ulation whereby rates are published and remain in effect until 
a complaint is raised. The shortcomings of regulation largely 
confined to dealing with specific complaints would be avoided, 
since it would be the Board's responsibility to authorize 
only those rates that are ijn conformity with the intent of 
the statute. The protection of the general interest would 
become the responsibility of the regulatory authority rather 
than being left to the outcome of the conflict of interest 


between shipper and carrier. 
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MR, FRAWLEY: At this point we would like 
to offer our suggestion to you for a new Section 
which we think might be called Section 331A, and then 
it will be in the record of course. We think it would 
be a new section 331A.: It. is still.in that ‘section 
dealing with the freight tariffs. 

| THE CHAIRMAN: How does it read? 

MR. FRAWLEY: I want to put it into the record 
completely, so that it will be, as the other smendment 
earlier this morning, a11 on one page of the transcript. 

"NEW SECTION 331A 

(1) The Board is authorized and directed 
to maintein or cause to be maintained a relation- 
Ship of equality in the standard and the special 
tolls of like types between 311 rate territories 
in Canada, 

(2) The Board may establish such distinc- 
tions in types of the speciel tolls as it may 
deem reasonable; provided that any such distinc- 
tions be not based on regional differences as 
Such and provided further thet such distinctions 
shall always be in conformity with the intent of 
Sub-section one of this section. 

(3) The Board's powers under this Act to 
rmmove unjust discrimination and undue preference 
Shall not be affected by the requirements imposed 
upon the Board by this Section, and the Board 
Shall order the removal of any unjust discrimins- 
tion or undue preference that may arise in 
connection with tolls established under the 
provisions of this Section; provided always that 


the absence of unjust discrimination shall not 
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excuse the failure to establish equality 
between standard end special tolls of like 


types as required by this Section." 


THE CHAIRMAN: What then would be the effect 
of. thet..on Section 314? 

A, iI might say, in the first place, that we 
had considered the amendment of Section 314, and I 
believe on Friday I said we were asking for the 
removel of the phrase "passing over the same line or 
route", and substituting the phrese, "moving over the 
same distance." In the drafting of this section, however, 
our views have changed to this extent, that we feel | 
that this section will be adequate to ensure the concept 
of equalization which we have in mind, and we would, 
therefore, leave Section 314 (1) unchanged, and consider 
that thet section is to be applied to cases of unjust 


Giscrimination. 


(Page 11388 follows) 
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THE CHAIRMAN: But it has those other words there, 
"under substantially similar circumstances and condi- 
tions." Would you maintain them? 

MR FRAWLEY: In 314, yes, sir. Our new section 
does not have those words, sir. 

THE CHAIRMAN: No, but I say does your new 
section affect 314? 

MR FRAWLEY: As she witness has said--- 

THE CHAIRMAN: -If 314 is left as it is, how 
would it be read then in connection with your new sec- 
tion? What would be the result? Have you considered 
that? 

MR FRAWLEY: Yes, sir, we have given some con- 
Sideration to it, that it would be left to deal with 
unjust discrimination, which would have a more restricted 
meaning now. 

THE CHAIRMAN: No, but take the first sub- 
section of 314; it lays down the general principle. 

THE WITNESS: I would say, slr, there--- 

THE CHAIRMAN: Then it calls for equality 
under substantially similar circumstances and conditions. 

THE WITNESS: I would say, sir, that that phrase 
would have to be read in connection with our phrase in 
this new section of "like types of rates", and the. Board 
having determined the--- 

THE CHAIRMAN: Well, I just mean this, Mr. 
Frawley: I think you had better look again st section 
314 and see whether, in view of this proposed new section, 
you should not amend section 314 in some of its particu- 
Lars « 

MR FRAWLEY: Yes, in case there should be 
conflict between that section--- 


THE CHAIRMAN: You cannot leave the Act, you 
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see, in a condition of uncertainty; you see what I mean. 
This new proposed section would be a very important 
section, therefore you must see whether it fits in with 
already existing sections. 

MR FRAWLEY: Yes, that is true. 

THE CHAIRMAN: Whether it creates confusion 
when read with them, and so on. 

MA PRAWLGY se Thateeis true, sir. There is not 
any doubt about it that any addition of a new section 
would have to be very carefully considered, and the 
whole statute--- 

THE CHAIRMAN: Perhaps you can come back and 
tell us later*onsthat 17..is) all right, to. leave, things, as 
they are, but you may change your mind about that. 

MR FRAWLEY: Yes. I am very glad to have an 
opportunity to look at that. 

THE WITNESS: The recommendations in the follow- 
ine ypartssor the bpriefon regulatory Jegislation. ane 
either withdrawn or in our estimation have been adequately 
covered by the equalization amendment of section 331A. 
and therefore we are not presenting those pages at this 
time. 

MR FRAWLEY: Q. You are not attaching any par- 
ticular importance now to pages 12, 13, 14, 15 and 16 
of the brief on regulatory legislation? 

i, MNO pa Ebidseour beltef that: our section 331A 
takes care of the main points we had in mind in those 
sections. 

THE CHAIRMAN: Q. That goes down as far as the 
end of 14? 

fins * Tot the, end: of therbrief, sin, actually;, the rest 
of the brief, my lord. 


MR FRAWLEY: The rest of the brief; because 
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when you come to competitive rates, sir--- 

THE CHAIRMAN: We could call that good news. 

MR FRAWLEY: I am very glad, sir. I must not 
take any more time on the presentation of Alberta's 
case than--- 

THE CHAIRMAN: I think what you are doing now 
does indicate or does emphasize the importance of looking 
atv. the present sections of the Act. 

MR FRAWLEY: Yes, sir. 

THE CHAIRMAN: In the light of your new section. 

MREPRAWLEY:s That is right, sir. We will do 
that, sir. 

MR EVANS: I would also like to ask my friend 
whether this section on burden of proof is to be aban- 
doned. 

THE CHAIRMAN: Well, he is not calling our 
attention to it, because he thinks it is covered, among 
other things, by this new section 331; isn't that right? 

MRP RAWLEY 3) That’ is Paghty sir. 

THE CHAIRMAN: I may be wrong, because I just 
heard you read it once, and I have not seen it, but I 
think you say there that all discrimination is to be 
removed if it can be shown that there is discrimination, 
whether it is just or unjust, in that section you read. 

MR FRAWLEY: Q. You understand his lordship's 
comment, Mr. Darling? 

A. The only reference to discrimination in that 
proposed third subsection was to the fact that if the 
Board were to apply equalization to some particular type 
of commodity rates, and there was some party which might 
not technically qualify for those rates, the beat hibts 
of the discrimination section should of course apply for 


relief in his case. Jl have in mind--- 
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THE CHAIRMAN: You say at the end of that sub- 
section: 

"provided always that the absence of unjust discrim- 

ination shall not excuse the failure to establish 

equality between standard and special tolls of like 
types as required by this Section." 

A. That is right. The equality is established by 
statute, and the purport--- 

Q. Whether there is unjust discrimination or not, 
the very fact that there is an inequality means that the 
rate must be--- 

A. No, sir, we do not say that, sir, as between--- 

Q. Well, you say: 

"srovided always that the absence of unjust discrim- 

ination shall not excuse the failure to establish 

equality between standard and special tolls of like 
types as required by this Section.". 

A. That is right; as between each type, yes, sir. 

THE CHAIRMAN: I think I gave you a case the other 
day, and you answered me; I gave you a case, for in- 
stance, of a rate between a canning establishment in 
British Columbia and a point 100 miles or 300 miles 
away, and then a canning establishment in Nova Scotia and 
a point the same distance away, and you told me that the 
rate should be exactly the same in both cases. 

MRO FRAWLEY:. That. is,right,;. sir. 

THE CHAIRMAN: Although they have no relation 
whatsoever to each other in the way of business. 

MR FRAWLEY: That is right, sir -- always ex- 
cluding the competitive factors. 

THE CHAIRMAN: I am glad you mentioned that. 
Suppose in that hypothetical case that later on a truck 


service was established in the British Columbia region 
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and not in the Nova Scotia region, and the railway 
wished to compete with the truck service in British 
Columbia and consequently lowered its rate; would it 
then have to lower its rate in Nova Scotia also? 
MR FRAWLEY: No, I understand not, Mr. Darling. 
THE WITNESS: No, sir, not if competition -- 
the idea, sir, is that the--- 
THE CHAIRMAN: Q. Then in the case of such 
equality being shown, competition might be an excuse? 
Pee ns Ce be Prone, eLree you 
MR FRAWLEY: Q@. Now if you will go back to page 
4Q of the rates brief, we have just the recommendations 
left. 
THE CHAIRMAN: The rates brief -- that is the 
one we have been reading? 
MR FRAWLEY: That is the one we have been read- 
Ine aie morning, yes, sir. 
Q. Page 49, Part VI. 
(og "VI SUMMARY OF RECOMMENDATIONS AND CONCLUSION 
The Province of Alberta submits that an 
essential step toward the removal of freight rate 
grievances in the different parts of Canada is? ‘the -pre-~ 
scribing of the general form wich the rate structure 
should have, whether this be done by statutory or other 
means. If this form can be made explicit -- I might add, 
by statute -- the regulatory authority will have a clear 
indication of national policy to guide it. At the present 
time such direction is lacking, leaving the Board with 
little alternative but the acceptance of the rate struc- 
ture as it is, except in cases where personal discrimina- 
tion can be established. | 
It is not necessary to convert the Board into a 


national planning body to achieve this objective. The 


-11393- Mr. Darling 


declaration of a DbRieweEe again, in the statute -- such 
as that of rate equalization as advocated in this Submis- 
Sion, would have the advantage of leaving to the Board the 
administration of the statute, without imp sing upon it 
problems involving broader issues of national poLicy: 
The equalization principle has the advantage of 
eliminating the multitude of regional differences in rates 
for which there are no valid grounds based on contemporary 
conditions. Equalization also would give full weight to 
the organic nature of the transportation system and thus 
avoid rate disparities which would give unwarranted ad- 
vantages to those parts of the system where traffic density 
is greatest. These advantages tend to create new advantages 
of the same order so that the effect becomes cumulative. 
Equalization will prevent the freight rate structure from 
becoming a force adding to the already strong economic 
and institutional forces operating in the direction of 
centraliation. 

Q. Can you give some examples of what you speak of 
there? 

A. Well, I suppose by way of example of economic 
force in the direction of centralization, would be the 
advantages of unified and large-scale production. 

THE CHAIRMAN: Q. Unified, you say? 

Aw Well, consolidated production, im: one plant. 

And as to institutional forces, we mean by that such 
things as the capital investments already made and the 
size and the corporate organization of industry. 

COMMISSIONER INNIS: Q. You do not think equal- 
ization would make for more centralization? 

A.- "No; sir; we believe it would act ae a sort of 
brake on that. 


MR FRAWLEY: Q. Very well, go ahead. 
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A. Regional differences in transportation conditions 
which are not fully accounted for by system conditions or 
by the effects of national investments in transportation 
facilittes within tand jfor the -benefit+ck particular 
regions, may still be recognized within the limits of the 
equalization principle and without abandoning the basic 
concept of regional discrimination. 

In conclusion, it,is submitted that a rate 
structure Dudas alone the lines ofjonesprineiplesoffers 

"the only means of dealing equitably with all parts of 

Canada" 
and is the method 

"best calculated to facilitate the interchange of com- 

modities between the various portions of the Dominion, 

as well as the encouragement of industry and agri- 
culture and the development of export trade." 

Our recommendations regarding changes in the rate 
structurescand imirate regulation iarergiven below. And the 
last sentence will not be required now. 

Changes in rthe )RatesStruc ture. 

(1) The various territorial class rate scales should 
be replaced by a uniform class rate scale to apply 
intalleterritories: 

We note that the Maritime Freight Rates Act of 
course will continue to override the Railway Act, as it 
does at the present time. 

(2) The uniform scale should apply as a maximum on 
present inter-territorial class rates. 

MR FRAWLEY: @. Once again, you have in mind 
principally the east-west movement? 

d. Theterispricht paves 

(3) The new uniform scale should be established at the 


approximate level of the Hastern town tariff scale. 
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The uniform scale would automatically apply on 
the Canadian factor of international class rates 
between United States and Western Canada. 
Commodity mileage rates within the different 
territories should be equalized initially at the 
level of the lowest scale now in effect. 
Formulae for non-competitive commodity rates 
‘should be the same for all territories. 

Lower rates for higher minimum carloads should 
either be extended in more uniform fashion or 
their’ use be restricted to meet exceptional cir- 
cumstances. 

Current competitive conditions may sanction 
departures from the above equalization require- 
ments, subject to meeting the requirements for 
the establishment of competitive rates. 


When you say "the requirements" you mean the 


requirements which we advocate in this brief? 


Ne 


Q. 
A. 


That Lei rent. 
For the establishment of competitive rates? 


That, 1s? sox 


Changes in Regulatory Policy 


(1) The principle of equalization should be recognized 


as the basic determinant of the form of the new 


rate structure. 


And we would say that that would be achieved by the 


adoption of the suggested amendment to the Act that we 


have recommended. 


(2) Cost of service may function as one factor among 


others in determining the general level of rates 
over the system, the classification of commodities 
and the minimum level for specific competitive 


rates. 
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(3) Regional discrimination would be prohibited, 

The prohibition would be against departures from 

the equalization principle which cannot be justi- 

fied by current competitive conditions, consider- 

ations of national policy, and considerations 

warranting the establishmentof commodity rates, 
of various types. 

(4) Question of fact in border-line cases concerning 
the right of a shipper or consignee for non- 
competitive commodity rates should be determined 
by the Board. 

(5) Competitive rates should be examined on first 
application and be subject to continuous review. 

Obsolete competitive rates should be raised or 
be made the criterion of normal ommodity rates. 

(6) General competitive conditions should be taken 
into account in any changes in competitive rates 
or in general rate levels. 

THE CHAIRMAN: Q. What do you mean by "obsolete 
competitive rates"? 

A. Well, we mean certain rates that were established 
or prescribed by the Board at some earlier period to meet 
competitive conditions at that Fine 

Q@. And no longer being followed? 

A. That is right. That is the case with the 
eastern~-- 

Q. They are no longer followed, they are gone? 

y ) ihe (competitive condi tions.=—-— 
I mean the rates heres 
The rates are the same. 
- Oh, you mean the competition is obsolete? 
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you mean rates applicable to obsolete competition? 
Aw Chav: 2s right, yes: that is’ the meaning ‘of that. 
(7) Horizontal percentage increases should be modi- 
fied by the application of maxima to prevent 
penalization of long hauls and low-valued 
Shapes ih ea oa 
COMMISSIONER INNIS: Q. Footnote 2 on the pre- 
ceeding page, page 50: is the omission of the Crowsnest 
Pass rates deliberate or--- 

A. We say, sir--- 

THE CHAIRMAN: Q. Where is that? 

Nan On wage 52) in section, 3, regional discrimina- 
tion: 

"The prohibition would be against departures from 

the equalization principle which cannot be justified 

by current competitive conditions, considerations 

efi national’ policy; ? 
under which we would consider such things as the Maritime 
Freight Rates Act and the Crowsnest Pass rates. 

Q@. Where do you refer to this national policy? 

A. One page 51, sir; in section 3; and I might say 
we also mention it similarly in the first part of the 
prief, at page 4, subsection 5: 

"The level of rates established for reasons of 
national policy will be determined by the nature 
and aims of the policy in question." 

COMMISSIONER INNIS: Q. So you would really add 

the Crowsnest Pass rates to that? 
henaWefdomotiincludevenar, 

Q@. But you add the footnote. 

THE CHAIRMAN: Q. Would you include them? 

After all, the national sodtogses 


A. In this particular footnote, sir, we were speak- 
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ing of class rates only, which of course would not apply 
to the Crowsnest Pass rates in any event, but we do except 
them from the other recommendations. 

MR FRAWLEY: We don't want to be coy about it, 
sir. We certainly contemplate no change in the Crowsnest 
Pass rates. 

COMMISSIONER INNIS: I thought that might be so. 

MR EVANS: It is only the language that was coy, 
2G was.not.my, friend. 

MR FRAWLEY: Now, we will find out what you mean 


after Mr. Evans has finished cross-examining you. 


CROSS-EXAMINED BY MR EVANS: 

Q. Mr. Darling, while we are on that subject of 
grain rates, in connection with the equalization, I 
understand from what you and your counsel both said 
within the last few minutes that it is perfectly clear 
that grain rates as such would not be equalized under 
your proposal? 

A. Those covered by the Crowsnest Pass rates. 

Q. Yes. Now then, do I understand thab CO go as 
far as this, that in considering the equalization as be- 
tween eastern and western Canada you would give no weight 
to the substantial advantage which the west derives be- 
cause of the Crowsnest Pass grain rates? 

A. No, I would not say that. We are not excluding 
them from that consideration. 

Q. When you come down to the equalization of class 
rates and of the mileage commodity rates and the other 
rates, would you give effect to the advantage by putting 
the western rates on a position slightly above equality 
To oe up for the advantage they derive under the 


Crowsnest Pass grain rates? 
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A. No. I think the only departure that we had in 
mind from equalization was where, as we stated in part 
(f) of section 1, if it could be shown over a period of 
years, and offsetting any consideration of the organic 
nature of the system, that one region had consistently a 
higher level of earnings, then there might be some 
departure from the equalization which we propose. 

Q. I want to get down to the question really. 

My question was, would you give weight in equalization 
between west and east to the amount of advantage which 
the west derives from the Crowsnest Pass grain rates? 

A. Well, in the sense that we would consider the 
total nosition of the west as against the total position 
Of (ne cast. 

Q. You mean revenue-wise? 

ie BOL sCOsSt and, revenue, 

THE CHAIRMAN: Q. You would consider what, dd 
you say? 

A. I said we would consider the total position of 
the west as.opposed to the total position of the east. 

Q. What position are you talking about? 

A. As far as the comparison which we have in mind 
between what we have.loosely called the earnings ratio, 
ears 

Q... Of. the railways? .A.. Of the railways, yes. 

MR EVANS: Q. Now, I understand this principle 
of equalization, without regard to operating ratios and 
in various regions, your prime consideration is equaliza- 
tion of rates as between all rate payers? 

A. We say that would be the first step, yes. 

Q. Now, I understand that the exception to which 
you refer is that if you found a region where there were 


violent changes or violent differences in the cost of 
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operation, the equalization proposal might have to give 
way? 

A. We do not contemplate any ee i subdivision of 
the regions than east and west, as at present. 

Q. Now, if it were shown that there was equal net 
derived by the two railways, the two principal railways, 
from their operations east and west, would you give any 
weight in your equalization proposal to the difference, 
measuring the advantage, in the grain rates, under the 
Crowsnest Pass rates? 

Be uwelljewin the Tirst place, 'in your question jo 
think we would use the Canadian Pacific as the yardstick. 

Q. That is what you would like to do in measuring 
Fevemue And prolitabliityeor -recions? 

A. That is what has been done up until the present. 

Q. Now, having interpolated that, would you then go 
on to answer my question? 

A. As I said, if the “earnings ratio in eastern 
Canada and the earnings ratio in Western Canada over a 
period of years, and taking into account the relative 
investment in each area, over a petiod of years and 
consistently were to show a difference -- let us say that 
the ratio would be 90% in the east and it might be 89 or 
Ql in the west; then we would say that if that difference 
was considered to be a consistent one and it was not to be 
accounted for by such things as the system factor, the 
close linkage between the various parts of the system, 
after having given effect to that, then we would say that 
such departure from the equalization should be allowed to 
the extent that those ratios should bebrought roughly in 
Ines | 

Q. Now, is it equalization you want, or equalization 


of earning power between east and west? 
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A. ‘We do not want either in particular. We say 
that equalization is a position of dead centre, as it 
were, which should not be disturbed except for very 
important considerations, under those conditions which I 
Nave Just seid; 

¢-. Now, if it should prove in a few years' time 
that the railways were able to earn a great deal more 
money in eastern Canada than in western Canada, I assume 
that your equalization proposal would give way to a pro- 
posal by which the general level of rates would be reduced 
in western Canada below equality with eastern Canada? 

A. I understood you to say that eastern Canada would 
be earning much greater, 

@. i said, if it should prove in future that that 
Should be the case? 

fe Lee, 

Q. Then would you take the position that your equal- 
ization proposal would give way to a claim for a reduction 
in western rates -- an increase in western rates? 

A. That is what I did not understand. 

Q@. I am sorry -- an increase in western rates? 

A. That might be the case -- as I said, taking into 
account these various factors which we have mentioned, and 


vice versa. 
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Q. Now then, whatever may be the position 
with regard to earning power east end west, you want 
to start now with equalization? 

in wees thavsiile! true. 

Q. Now, would you date your changes in that 
equalization, from the present revenue earning power 
or wuld you only date those changes when the earning 
power in the east or west Shonotaet the railway, the 
Canadian Pacific Railwsy in your case - the two areas 
in my thinking, had changed their position of equality? 

A. I do not think we would establish the 
equalization with reference to any particular level 
between the two sreas. It is our opinion that those 
levels are at present insignifacant, and are wholly 
accounted for or more than accounted for by what I have 
called the "system factor" and the fact that»one area 
might have a ratio one point below the other would not 
be considered in the relationship of equality. 

Q. Well, I am rather interested in that because 
I gather now, that you feel that the differences in 
earning power of the Canadian Pacific, east and west, 
are not sufficiently greot to warrant a difference in 
rates? 

Ass Judging by the statistics in the Mountsin 
Differential Case which I might cite here - 

Q. I merely want a matter of principle. 

A. You asked for the basis of our opinion, and 
I thought perhaps I had better point out what that was. 
In the operating ratios for the Canadian Pacific Railway 
for the twelve months ending October 1948, ss shown in 
the Exhibit - I think it was 94, in the Mountsin Differen- 
tial Case, the ratio for the west was 92.1 and for the 


east 92.6, for all lines 92.4. In our submission that 
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is’ an inconsequential difference, 

Q. What I mean to say is, you do not now 
challenge that that is the true position? 

A. These figures? 

Q. Yes. 

nee Nog 2 om’ te=think so, 

Q. Then you do not go along withManitoba in 
its view that all the profit substantially of the Canadian 
Pacific is earned in the west? 

A. Well, the profit in the east might be derived 
from the west. 

Q. I merely asked you the question whether you 
agreed with Manitoba in that connection. 

A. I am not familier enough with the Manitoba 
proposals to say. 

Q. Now, on your equalization proposal, would 
you agree that in order to get equalization between east 
and west, the so-called assumed mileage between Fort 
William and Winnipeg and between Paaotes and Glacier 
would either have to be eliminated or that some weight 
would have to be given in the degree of equality? 

A. We would say that by the use of the distribu- 
ting rates as the uniform class scale, that practically 
the same result would now be achieved es is achieved by - 
the constructive mileage, and that, therefore, in effect 
the constructive mileage could be eliminated. 

Q. Now, then, what you say is, that if you 
adopt the distributing rates as the class rate scale, 
it would no longer be necessary to have this assumed 
mileage? 

A. In our submission no. 


Q. I just wanted to get your position clear. 
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But it would be different, I gather from your qualifi- 
cation, if we retained the standard rates and the dis- 
tributing rates? 

A. We do not regard that as a very serious 
possibility but it might make some difference, 

Q. I am asking you what you are thinking. 

Are you prepared to say that it would be different, that 
your approach would be different? 

A. I think if the standard rates were retained, 
then perhaps the constructive mileage rates would be 
retained. 

Q. Would the assumed mileage rates in their 
relation to the rates between Fort William and Winnipeg 
and Vancouver and Glacier be retained in all tariffs 
merely because we did not do away with the present 
standard tariffs and adopt your suggestion of distributing 
class rates as the class rates for Canada? 

A. Well, I think it makes a considerable 
difference to us whether the standard mileage rates are 
retained or the distributing rates sre substituted for 
them, and if the standard mileage rates sre retained 
at their present high level, I think we should certainly 
want the constructive mileage to be retained to give 
us some compensation for the level of those standard 
rates. 

Q. We are talking equality, Mr. Darling. 
Would you not want the same advantage to be giveg'to 
eastern Canada, because we are talking equality? 
Wouldn't it be fair, on the assumption that this Commission 
or the Board of Transport Commissioners should feel that 
the See y se rates should be reduced, would it not be 


fair that eastern Canada should also get something 
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the equivalent of the advantage that western Canada 
gets? 

fh. NO ,s1,don't think.so., I think what we 
would like to see there is the change in the tapering 
OLjthe rates to offset .- - 

Q. <A change in the tapering of the class rates? 

Ae NO, Lawould say that these ere all hypo- 
theses thet we have not considered before as a matter 
of fact, and what I would ssy is as to between retaining 
the constructive mileage and asking for equalization, if 
the equalization involved a greater tapering in the 
Standard rates that would offset or would compensate for 
the constructive mileage, then that might be a possible 
solution. 

Q@. I gather you want equality if you can have 
a nice kind of equality that keeps your advantages for 
you; 7 It (18 @.fair equality you want, is dteading Wanline? 

A. I believe it is, from what we have proposed. 
We have not proposed that anybody else get higher dis- 
tributing rates than we. 

Q@. I am asking you whether you propose, if 
you retain these constructive mileages, that the east 
Should have the benefit of the same sort of thing? 

A. Well, it does not matter very much to us 
as far as that goes, if you can find some place for con- 
structive mileage there. We are not proposing that, no. 

OQ. Bub. would you object: .to 462 

A. It depends on where you want to establish 
its 

Q. As a matter of principle, and assuming the 
mechanical difficulty you are stumbling on could be 


dealt with, as a matter of principle would you not agree 
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with me that these assumed mileages should be eliminated 
to get equality or that if they sre retained the 
Vanouia have a Similar benefit? 

A. I see no harm in egreeing with that proposal; 
it is a likely one in our estimation. 

Q. Quite often there is no harm in agreeing 
with things, Mr. Darling. Now then, have you given 
consideration to the difficulties of producing equality 
in view of the provisions of the Maritime Freight Rates 
Act? 

A. Such as what? 

Q. Well, have you given consideration to any 
ole TieMalfelculcie s:7 

PP eono 2. don “trrphnigak ohatil= 

MR. FRAWLEY: Is there a difficulty? 

A. IL have not seen any difficulties. 

MR. EVANS: You do not see any difficulties? 

A. "No. 

Q. Now, may I suggest difficulty number one. 
You have made a division of Canada into two regions 
for the purpose of your equality. Am I right? 

M,. Wihet- Ss PLent ~oyes ¢ 

Q. Now then, rate-wise the Maritimes are in 
a position under which the Act provides that rates may 
be increased only when costs of transportation in 
Canada increase. Have you never considered that you 
could not, without a change in the Maritime Fréght 
Rates Act, have equality east and west? 

A. Under any plan of equality, you mean by 
that? 

Q@. I mean equelity as you are putting it 


forward. 
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A. How would that proposition or that section 
of the Act - 

Q. I put it this way now. The Maritimes have 
contended under Section 32 (b) - 

MR. FRAWLEY: Have you got that statute? 

Rima DBVGus co, OuOcveR. In. Our Briers. Iam. trying 
to find it. The phrase is "While the cost of railway 
operation in Canada remains approximately the same as 
Btaselc date... 

MR. EVANS: Now, under thet section here is the 
difficulty, If equalization means increasing the rates 
in eastern Canada to obtain equality, you would find 
that under that Act the increase, not having been besed 
upon an increase in the cost of transportation, you 
probably could not increase the rates in the Maritime 
Provinces. Now, would that not provide a difficulty 
in your, equalization proposal? 

A. None that could not be removed by an 
amendment to the statute. 

Q@. Then, .all Lwant. to get,from you .is 
whether you would be in favor of an amendment to make 
possible the application of this equality principle to 
the Maritimes? 

A. It might be necessary to redefine the 
statutory advantages ao the reconstituted rate structure. 

Q. Would you be in favor, as a representative 
of Alberta, of an amendment? 

A.,..If that were a bar to equalization, yes. 

Q. That is all I am putting to you. 

MR. FRAWLEY: Without taking away from the 
Maritimes ony of their present advantages. We have made 


that clear? 
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MR. EVANS: All you have done is to muddy it 
up now, Mr. Frawley. I don't know how you can take -away 
some of their advantages and retain them, 

MR. FRAWLEY: Just give them a different kind 
perhaps. In principle, however, we are not seeking to 
take away from the Meritime Provinces whatever edventages 
they now have wader the Maritime Freight Rates Act. 

MR. EVANS: Now, Mr. Darling, in view of what 
your counsel said, do you wish to change the answer you 
gave? 

A. Well, I think the consequences on the Mari- 
time Freight Rates Act would nisin ae be considered in 
the particuler case where eastern rates would have to 
be roised, 

Q. Now, supposing you could not amend the 
Maritime Freight Rote Act, would you put the whole burden 
of the increase necessary to produce equality on Ontario 
and Quebec? 

A. I do not know the burden that would be 
required by increasing the rates in Ontario and Quebec 
on that account. I think they would be quite small. 

Qs. omall orcbic, would. you put it, on them? 

A. You mean to establish equalization leaving 
the Meritime Freight Retes Act unchanged? 

Q@. Yes. You see, essuming that the west is 
right, ond the eastern rate level is lower than the westem 
rate level], now you have got to bring up the eastern 
rate level and since you cannot touch the Maritimes on 
the essumption that you cannot amend the Act, would you 
put the totesl burden on Ontario and Quebec? 

A, At the start’ possibly, but at: the first 


change in the lewel of costs, the matter could be adjusted. 
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Q@. Then, you would not have equality would 
you -- emphatically you could not get equality that way? 

A, If the level of costs were to change, then 
the Board could order such change in the rates in eastern 
Canada saying that costs had lowered or increased by 
that amount end could therefore put in the equalization 
in harmony with the Act. 

Q. But any equalization thet reflected that would 
have to share the burden not only on Ontario end Quebec 
but by the western provinces that wes shared by the Mari- 
times, wouldn't it? 

A. Logically, I suppose it might follow. 

Q. I just wanted to know what you would do in 
this case faced with these difficulties. 

A. Was that a question? 

Qs Yes. 

A. I thought I had answered it. I said it would 
follow logically. 

Q. All right, if you consider that answer 
satisfactory. Now, then, difficulty number two. Let us 
suppose that your equalization proposal resulted in a 
reduction in 9 large number of rates in western Caneade. 

I am not asking you which ones, but let us suppose it did. 
Have you considered the attitude of the Maritimes under 
their Act in which they might claim, as they have done on 
some occasions, that they ere entitled to have the benefit 
of any reduction made in rates elsewhere in Canada? Have 
you considered that difficulty? 

A. I think we have framed our proposal in line 
with what we think is desirable ourselves. If there are 


objections raised by other provinces - 
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@.' I think you ere putting 1t very fairly. 
Whet you really ere saying to me is that you measure 
your proposel by what you want rather than to measure it 
in terms of some of the practical difficulties obtaining 

A. We measure our proposals on the basis of 
what we consider as fairness to ell parties - ‘put it 
that way. 

Q. The Maritimes included? 

Prin VES, 


THE CHAIRMAN: I think we will adjourn now. 


At 12.55 p.m. the Commission adjourned 


to resume st 2.45 p.m. this day. 


(Page 11411 follows) 
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OTTAWA, ONTARIO, DECEMBER 5th, 1949. 


AFTERNOON SES 8ION 
Ae. ve DARLING? =} Reeal ted’ 


CROSS-EXAMINATION BY MR. EVANS CONTINUED 

Q@. Mr. Darling, in an attempt to narrow down the issue, 
I gather at the moment that if there is any difference at 
all --- and I assume there are differences --- between the 
railways equalization proposals and those which you propose 
for Alberta, that there are mainly two differences: one, 
as to the degree at which we respectfully think equa.lization 
can be achieved; and, two, as to the extent of any legisia.tion 
that may be required to give effect to it? 

A. Those and also the difference in principle which 
may be involved. 

Q. It, in the result, narrows down to a matter of degree, 


does it not? 


A As to the practical working out of the two? 

Q. Yes ? 

A Yes: 

Q I mean you, for example, and I may take into acgount 


some different factors in determining to which absolute 
equalization canbe achieved, for example, on the special 
commodity rates? 

AY That's true, yes. 

Q. I just want to narrow this thing down, if I can. As 
@a practical example, might the extent to which the existing 
point-to-point commodity rates, as distinguished from the 
commodity mileage scale, can be equalized, must bear in mind 
the disturbance which may result to existing industry? 

A. No more so than the other rates to be equalized. 

Q. I think you and I would agree that the substantial 
majority of total volume of commodity moves at the commodity 


Yate, and not at the class rate? 
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Asi inal is trie. 

_Q. So that the disturbance may come to a larger degree 
in attempting to equalize the commodity rates? 

A. Well not any more in the specific than in the 
commodity mileage rates, I wouldn't think. 

Q. Do we get down to this basis, that the extent of 
the disturbance will depend on the amount of traffic on 
the particular rates that would be equalized? 

A. As far as the volume of traffic affected, yes. 

Q. And one would expect that the disturbance would be 
greater where there is a greater volume of traffic affected? 
A. The change might be greater. I would not relate 

a change to disturbance. 

Q. You mean that if the equalization did not require 
any substantial or material change in the rates to get 
equalization, you might minimize your disturbance,. Is 
that what you mean? 

rs Minimize the changes necessary, yes. 

Q. Speaking on the basis of a given difference to be 
equalized, the disturbance would more likely take place on the 
commodity rates than on the class rates? 

A. What do you mean by a given difference? 

Q. Assuming --- ? 

A. A single rate? 
hanes oe eae amount of change. Where there is 

/of changes to bring about equalization, the disturban.: + would 
be greater in the case of commodity rates than it would be 
in class rates 

A. I don't think that necessarily follows. 

Q@ . I had thought that you had agreed with me that 
the volume of traffic would --- ? 

A. The volume of traffic may be greater on a particular 


commodity rate than on a certain class rate; there might 
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be-a bigger change required in the class rate. 

Q. That is what I mean: a given amount of change, 
assuming it to be (x), you would expect a greater disturbance 
in the case of commodity rates than in the class rates? 

A. Weld ,/'supposing,® the volume affected: times) the 
change in the rate --- 

Oly’ You can put it as a mathematicala formula, but I 
thought my question was quite clear. Is it still not clear 
to you? 

Are oon think Wt iss,acthually,. 

We Let us lrake a conceretercase’. Ef Gee mheicase: oF 
the West you had to decrease the Western class rate and 
the commodity mileage rates by the same amount, you would 
expect the disturbance to industry in Canada to be greater 
when the volume of traffic in greater, namely under the 
commodity rates? That is as self-evident. 

A. The change would be greater, I suppose, in the 
amount of the rate affected --- in the amount of traffic 
affected. 

Q. And the disturbance? 

A. I would not agree it was necessarily a disturbance, 
actually. 

Q@. I did not ask you to agree that there would be a 
disturbance. I asked you if there was any disturbance it 
would be greater in the commodity rate, with a given amount 
of change, to get equality? 

A. don't think that follows, if there is a distinction 
between change and disturbance. 

Q. I am not distinguishing between change and disturban- 
ce. Let us not spend too much time on it. I would have 
the thought that was almost axiomatic. Would you go this 
far with me, that when you come down to an equalization 


formula for the point-to-point commodity rates, there would 
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have to be consideration given to the disturbance to 
industry as a result of the change from the existing rate 
structure ? 

A. The same with any proposed change in a rate. 

Q. Would you not agree with me that it would be extremely 
dangerous to bring about that change in the commodity rates 
abruptly? 

A. NO, T don't see that’it would. As a’matter of “fact 
the equalization would probably be in the direction of rates 
which are now carrying the largest volume of traffic, and 
other rates brought equal to them would be carrying the 
smaller volume, and the disturbance would not be as great. 

Q@. I am not sure that I follow your answer. I am 
speaking now of commodity rates. 

A. Specific commodity rates? 

Q. Specific commodity rates? 

Aw “That, is rien. 

Q. And I gather that you feel that the equalization of 
those special or specific commodity rates --- or as I call 
them point-to- point commodity rates -- would not necessarily 
involve an important problem of disturbance to industry? 

Are you taking that position? 
A. That is right; not necessarily involve --- 


Q. At all events would you not agree that if a principle 


were to be laid down by statute the Board would have to be 
free to apply that principle in accordance with the evidence 
that might be given to it of the disturbance which might 
result? 

Ae odon't think that-would foilow:*iIf the principle 
was laid down I suppose it could be assumed that that factor 
had been taken into consideration in framing the legislation. 


Q. Then what you mean to say is;°if industry had 


anything to say about the disturbance which a change in the 
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rate structure of this kind would entail, that that industry 
would have to go before a Parliamentary Committee in 
consideration of any bill that might --- 

A. That wouldn't follow at all. If they had any legiti- 
mate complaint they could continue to apply to the Board 
for relief. 

Q. That is exactly my point. If the statute directed 
the Board, in expressed terms, to bring about equalization, 
and you are not going to give the Board power to deal with 
that complaint, what purpose is to be served by having ---? 

A. The Board has .power to deal with these complaint 
if there is unjust discrimination involved, or if there is 
need to make further distinction of the type of rate, it 
seems to me all ordinary considerations of fair dealing can 
be satisfied with those points. 

Q. Mr. Darling, I do not want to argue with you, but 
either I am being sbstruceeor you are not answering my 
question. You want the statute to direct the Board to bring 
about this equalization? 

A nat 28.80. 

Q. But you do not want a discretion left in the Board 
as to whether they apply that equalization? 

A. We have left places where the Board is to apply its 
discretion as to how the equalization goes. 

Q. I am speaking about the same type of rate; I am not 
talking about different types of rates. 

A. A single type of rate? 

Q. Let me give you a concrete example. If the rate from 
"A" to "B" in Western Canada is $1.00...? 

«| You. 

Q. That is a commodity rate ... and the territory from 
"C" to "D" in Eastern Canada is 90¢....? 


‘Po. Yes. 
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Q. And the statute directs the Board to bring about 
equality, you have said that you did not think it necessarily 
follows that there would be a disturbance to industry. Now 
I am asking you whether you think the Board should hear 
evidence showing the extent, if any, of the disturbance to 
industry as a result of equalization to rates? 

A. If anyone has a particular complaint, they can still 
take it up with the Board. 

Qe. That isvmy point. Would you allow the Board suffice- 
ient discretion to say, after hearing evidence, we will not 
equalize those two rates? 

A. I think the Board would have to grant the difference 
by postulating that the rates did not belong in the same 
type, or that there was unjuct discrimination. What we 
say is if there are any differences, they must be substantive- 
ly shown. 

Ore le entoo bad vo nave to go over all unis: agaim.: You 
postulate,as you put it, a rate in Veseeen Canada between 
two points; $1.00 is the rate in Eastern Canada and 90¢ 
in Western Cénada? 

Dee Leo. 

Q. I am assuming there is no question of unjust discrim- 
ination involved, and no difference in types of rate; the 
same commodity moving under substantially the same conditions. 
The Board is directed, by your statute as you would have it, 
to brings about equalization. Now, would the Board have 
the power under your legislation to disregard the -qualizat- 
ion principle, if it felt that the evidence of disturbance 
was Such that it should not, in its discretion, equalize? 

Ae Well, if; it was just the disturbance, in the abstract, 
without any further expl cit reasons for that disturbance 


I wowld think they would have to adhere to the language of 


the iAct. 
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Q. Let us get down to the disturbance in the abstract. 
Apparently we have to take this word by word. I am talking 
about a disturbance? 

&. What is the disturbance? Can you make that 
concrete? 

Q. A disturbance to the business of a particular shipper 
whose rate is going to be increased, if there is an increase. 
He comes along and says "That is going to disturb my market 
at such and such a place, and affect me competition-wise." 
That might conceivably be a serious disturbance to that indust- 
ry. it am asking you whether the Board could consider, if the 
disturbance proved to be serious, that the equalization 
principle give way in those cases? 

A. In the case you have mentioned it seems to me if the 
disturbance was considered to do to the market --- there is 
a proviso there can be drawn upon. 

Q. Then what is your answer? Do you say the Board should 
have discretion? 

A. In the manner in which we have suggested, yes. 

Q. Is your answer that the Board should or should not have 
a discretion to give effect to this complaint of disturbance 
in preference to your statutory equalization? 

A. You mean simply, and just by postulating --- at least 
by acknowledging --- a disturbance as such to prevent equaliz- 
ation, I would say the answer would be "No". 

Q. Would it depend on the degree of disturbance? 

A.. That would be a factor but the nature of the disturbae 
bancet it seems to me would be controlling 

°Q. The nature of the disturbance? 

A. Yes. 

Q. Not the degree of the disturbance? 

fo The degree of the disturbance might influence them 


in setting up the level at which rates were to be equalized, 
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in the first place. 

Q. Then in the case of the dollar rate in the West 
and the 90¢ rate in the east, I suppose what you are saying 
to me now is that you might have to reduce the $1.00 rate 
in the West to 90¢, rather than raise the 90¢ rate to $1.00, 
if there was a disturbance? 


A. If the 90¢ rate was a fair rate I think we would 


t 
\ 


go actually on that basis. 

Q. How would you determine what was the fair rate? 

A. If the 90¢ rate was the one that moved traffic 
in Eastern Canada --- 

Q. What if the railway needed more money? 

A. That is a separate problem. 

Q. But you would take that problem into your equal- 
igation? 

A. After you have arrived at equalization you would 
then measure the total extent in that way, and deal with the 
revenue problem afterward. 

Q. What you would do there is equalize at 90¢, and 
increase the rate to $1.00 if it were necessary to get the 
revenue? 


A. If it were necessary to get the revenue. 


(Page 11420 follows) 
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MR. EVANS: Q. What is the difference between 
thac ena the tneresse of the 90 per cent. rate to $1.00. 

A. There is a very great difference, I think, 
in the manner of doing it, actually. 

Q. But the result is the same? 

A. In the case you mentioned, yes. 

THE CHAIRMAN: I think the witness has said 
that, as the old adjustment proposed in your submission, 
any net loss should be made up by adjustment of the general 
rate level, and I assume that it would go up on percentage 
increases until it hes given a net revenue; is that 
what you mean? 

A. Yes, thet is approximately what we had in 
mind. 

MR. EVANS: Q. Well, I think we 311 have that 
in mind, but whet I am trying to get the witness to say 
is whether his equalization proposal could ever give 
way on account of distrubances to industry, and I gather 
1G) 1S a2 matver of Cegree’. 

A. It is 6 matter of the nature of ‘the distur- 
bance. 

Q@. Wheat do you encompass in the nature of the 
disturb ance? 

A. Well, If the disturbance isis because it is 
now in 3 bad competitive position, it seems to me that 
the Board would allow a market competitive rate to be 
DUG In. 

Q@. Would the Board force that on the railways? 

A. Not necessarily. 

Q.. L gather now you are in the position of 
saying that the Board might have to force, in order to 
obviate this disturbance, might have to force the rail- 


wey to put in e merket competitive rate, or are you 
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‘going that far? 

AAeeNo, VOMonotinean “thet at All, 

Q. Will you say whet you do mean then? 

Ae “Eb simply mean that if the disturbuncs 
is serious as to a loss of traffic, I do not see why 
the railways on their own initiative could not be de- 
pended upon to take care of thet situation, and if there 
were no loss of traffic, then perhaps the disturbance 
LSnot jasUserious’ as It is ‘claimed. 

Q. Then, your approach to this thing is, you 
get equality, and if it puts the railways into trouble 
as well as industry losing its markets, then the railways 
are going to put in a competitive rate, end be put back 
on the basis of lacking equality again, and in the process 
merely lose some revenue, is that right? 

A. I would not say that is a fair statement of 
it, We have said that if the equalization can not be 
carried through, the Board would permit departure from 
equalization, but not necessarily order a competitive 
rate to be established. 

Q. I was not talking about competitive rotes, 
You have two unrelated rates, and you sre going to raise 
one, and you sre going to decrease one, and if you 
decrease one, you are going to hurt the revenue of the 
railway, and if you increase the other one, you may 
cause a disturbsnce to industry. I am hoping that you 
will get awey from competitive rates. 

A. If a disturbance is not competitive, then 
what is it? 

Q. Well, I will tell you that the disturbance 


might be a purely local disturbance in eastern Canada. 
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What you would do, you would force us in the end to give 
to Eastern Canada the old ninety cent rate back, and you 
get back to where you started from? 
A. Well, we would not force you to do it. It would 
be in your interest. 
@%e Well, you are back where you started fron, 
aren't. you? 
Ai Yes, “IM vnov particular’ case. 
Qe Now then, on page four, the last paragraph 
on page four refers to the trend of the cases; it is 
about the middle of the page: 
"This step would not involve Padionl transfor- 
mation of the rate structure, since there tias been 
a noticeaplie trend in the direction of equalization 
for many years. A similar and even more pronounced 
trend can be noted in the United States expericsnce 
where it has becn fostered by changesin the Inter- 
state Comm-res Commission, notably in Class rates 
Investigation, 1939." | 
Now then, I think you said this morning that the class 
rates which were put on a new and equalized scale have 
not yet gone i.to effect? 
A. They were held up pending the disposition of 
the upplication for increases. 
w%. Has that case been reopened now? 
Haye I understand it was under consideration. 
wg Didn't it go back because of the objection of 
the western carriers who have now a higher rate scale than 
the eastern carriers? 
wee TEACould not say as to that, 
a ky information is that that has now been 
reopened ,and that is one of the points at issue. Now, the 
other thing is, isn't that equalized class rate scale 


dependent upon a uniform classification? 
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A. That is one of the things that is blamed. 

a At the present time there are three classific- 
ations in the United States, are there not? 

me YOS. 

aw And that is one place where they are perhaps 
a little bit better situated than in Canda. Do you agree? 

&. Yes, in the main. 

Qe And isn't one of the very big difficulties in 
applying this new equalized class rate in the United 
States because of the need for developing a single 
classification? A. Ido not see that 
t.ey are abandoning the attempt on that account. 

we L said, isn't that one of the things that has 
held up the application - 

Ae YS, i said that before, 

w- Now, in the last paragraph on page four, there 
is a sugecstion, if I get it correctly, that while the cost 
of service would remain primarily as ae determinant of the 
general level of rates, and would continue to be one 
factor influencing the assignment of commodities to the 
various classes in the freight classification, that your 
brief is adhering to the service principle, as it is now 
applied in Canada? 

He Heli CoO BOG KhOW bhatt it ig) 

de You are in general in support of that service 
principle? io ees 

Q@. Then you woulda not agree with British Colum- 
bia's contention? &. Well, I have not studied 
their submission, 

Q. You have not formd any views on that? 
ise HOt. 
Q. His alberta formed any views on it? 


A. I could not say. 
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aw. Couldmy friend Mr. Frawley help me on that - 
whether you agree or disagree with the proposal of 
British Columbia to abandon the value of service prin- 
ciple in favour of cost of service principle? 

wk. FRAWLEY: Well, I go along with whatever 
answers Mr. Darling. gives. 

LR. 2VaNS: 

a. On page six, near the bottom of the page, 
where you are dealing with the important changes inthe 
rate level, you referred to Appendices A and B, and 
when you were giving yourevidence in chief, you made an 
addition to that appendix. Now then, you have used 
in tuis appendix the first-class rates, have you not? 

fe YOS,. 
Qs As a matter of fact, the difference in the 
class rates east and west is greater in the case of 
the first class rates than in most other classes? 
dé sth dihe wrkes) Ti ehts 
‘a, « The reason I mentioned that is that when 
you came to Appendix G - I think it was Appendix G, 
or Appendix D eitinvorder: tor find the extent to which 
east-west rates, exceeded the Prairie standard, you 
used tthe rfifth: classi. 
Ae) 1 eh aie wsS0. 
Q .eVYou probably ‘wouldi havevigotiia different: result 
ifcvyouvnad used ithe: firs tiiclass? 
A It would have been much more in our favour. 
Qi, DUS -wonled here been much more in your favour? 
A Yeas. 
Ouitbu tem Appendisc Wi) pwould. have been, the 
reverse, would it not? 
A. There was no attempt in Appendix A to show any 


comparison in the regional rates levels, and I thought I 
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made that clear. 

Oe ALOU are making a showing there in first class 
rates in Appendix A without asking the Commission to draw 
any conclusion as to whether the differences shown are 
typical of the differences in the class rates. 

kh. Well, I thought T° qualified .— I wanted to show 
the reasons for the various changes throughout. 

Q. Imerely wanted to know whether I understood 
you correctly. Now, on page 12 - this question of 
personal and regional discrimination, which was begun 
on page 11 and which goes over to page 12 and a subsequent 
page or two, DT want to get quite clear just what you 
mean by this so-called personal discrimination and 
regional discrimination definitions. Would you say 
that your definition of personal discrimination is an 
arbitrary definition which seeks to distinguish personal 
and regional discrimination solely on the test as to 
whether there should be applied to regional discrimination 
the rule against unjust discrimination? 

A. I am afraid that was a very long question. 

--- the previous question was then read back as follows - 

"Would you say that your definition of personal 
discrimination is an arbitrary defnition -which seeks to 
distinguish personal and regional discrimination solely 
on the test as to whether there should be applied to 
regional discrimination the rule against unjust discri- 
mination." 

Aa Botlemacr Nk notrduitetcledn: 

Q. Well, your definition of personal discrimination 
is a rather arbitrary definition. 

A, Well. if there is. no disparaging note in the 
term, I agree with that. 


Q. You simply picked it out as your own definition 
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without regard to whether it is commonly used as such 
OF NOC 

A. Well, we do not say that anybody else uses it 
in that way. 

Q. Am I to understand this to be the principal 
distinction, that in the case of personal discrimination 
the test which is applied under the present law is whether 
or not there was unjust discrimination? 

A. -Largelyso. 

Q. And in the case of regional discrimination, 
you distinguish that on the basis that there ought not 
to be so-called proof of detriment, or there ought not 
to be the necessity for proving what we now know as 
unjust discrimination. 

A. We do not say there should be no proof of 
detriment; we merely say that you cannot use unjust 
discrimination to remove regional discrimination. 

Q@. Are you not in effect saying, "we have no 
quarrel with the way personal discrimination is d@alt 
with under the Act and by the Board, and what we do say 
is that in these so-called cases of regional discrimination 
we do not want to have the same tests applied by the Board", 

Ao We 'say that! some tests. tare not applicable to that 
type. 

Q@. In other words, you do not want them applied, 

A. No, we would remove regional discrimination 
through the statute. 

Q. Now, during your examination-in-chief, I notice 
that on page 11205, the Chairman asked you this question - 

ou were dealing there withour'‘brief in comection with 
regional and personal discrimination - p'erhaps I should 
read you Mr. Frawley's statement: 


"Mr. Frawley: That is page 67 of Part II, sir.- 
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Mcidentily, I think it should be 76 - 1 What none 
have you to make on what the Canadian Pacific says there? 
A. Dealing Only with the first point mentioned, differ- 
ences in concept, on page 76 and extending over to the 

top of 78, there is some criticism of the definition which 
we have made in the part I have just read of our own 
brief, and I do not know just what the PUrDOPUROr tiie: 5.2 
I have read it over several times to discover the meaning. 
I think it is either to say that the definition does not 
exist, or if not, I am unable to say what it is." 

A. I notice there is a mistake in the transcript 
there at the last of my answer - "I think it is easy 
to say that the definition does not exist," I believe I 
Said. 

Q. Then the Chairman asked this question: "Q. Will 
you refer me again to the part of your own brief? A. Lt 
was on page le where we propose to make a distinction 
between what we call personal discrimination and regional 
discrimination, and I suppose this is the time to say 
that they are one and same thing." 

no SL believe: that this issealso “an error. = Io said 
that this fri Sennen to say that they are ome and the 
Same thing - referring to yourbrief 

Q. You mean to our brief? 

A. Yes. 

Q. I gather you are not saying they are one and 
the same thing when you arequnrrelling with my Suggestion 
in our brief that they are one and the same thing. 

A. I think the point we were discussing in your 
brief was that you had said that regional discrimination 
was prohibited because it was personal discrimination, 
and it seemed to me that that more or less resembled 


Saying that it is againt the law to wear a bowler hat 
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because if you rob a bank wearing a bowler hat you will 
go to jail. 

Q. I wish you would answer my question. I put to 
you a straight question. I ask you whether what you are 
Saying there 1s what you interpret us as saying or what you 
as a representative of Alberta say, that they are one and the 
Same thing. 

A. We say that they are different things. 

Q. All right, and would you say they are different 
because of the means by which you think the Board should 
remove the discrimination or the test to be applied? 

A. They are differences in rate; they cannot be 
dealt with in the same way. 

Q@. I might refer the Commission to a question put 
LO Me Dy the Chairman, at page 11209, or it may not 
have been put to me; it was put to somebody; the Chairman 
said this: 

"The Chairman: How do you say that the Board should 

apply 1t? Suppose you say Locality A is 

prejudiced by a rate given to Locality B, how are 

you going to show that? Mr. Frawley: We show 

that there is a different rate. The Chairman: That 

shows a difference but it does not show an unjust 

difference." 

I would like to refer the Commission to Mr. Coyne's 
book, at page 407, where he has given some cases as to 
how the Board has applied this test about discrimination 
-{nvolving localities, and the cases here are Winnipeg Board 
of Trade varC.P AR. 36; .C.R.C. 100: Estabrooks. Ltd. vs. 
C.F.A., 37 C.R.C., 134; and Paper manufacturers of Winnipeg 
WE CaP Ry, Sl CuR.C., 320. ‘Theitest there is ‘stated py 
Mr. Coyne to be this: 


"One criterion of unjust discrimination as between 
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localities is whether the district alleged to be 
discriminated in favour of has profited at the expense of 
the locality against which it is alleged the discrimination 
has taken place", and that is substantially the same as the 
other cases where it was held that the eastern points 
had not profited at theexpense of western points, and I 
thought that might help to clear Up COTS Taitticulty fapou. 
this definition. Now, is that the substantial argument 
of Alberta on this question, that in the case of regional 
discrimination no proof of detriment should be necessary? 

A. I think perhaps we should explain our views 
as to the way that concept of detriment should be applied, 
and if we start with the class rates, on the one hand, 
which are of the widest generality and ending up with a 
Specific commodity rate which is not Susceptible to be 
extended to others, that is,just’ between the two points 
to which it applies, and as to the general class rates 
and the commodity class rates which are made to apply to 
whole regions, the concept of detriment is, as far as 
we are concerned, just a difference in the rate, but would 
actually neverb.be operative if our two sections were 
AcOrporated in whe Act. "A person might nave 2 
competitive rate and another person might have a 
commodity rate, and before he could say that he was 
entitled to this competitive rate, he would have to show 
unjust discrimination, but as between differences that 
exist to-day in the class rates, we say that is not 
applicable, and had the rate structure been first altered 
at the time the Board took over, this whole situation 
would not have arisen. 

Q. Now, you really make two questions necessary. 
Now, as between commodity rates that are unaffected b¥ 
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4 ‘ i h . : " any S i Leng 
“an owe ee ghee ces oes us ne 


y ted ene ES, # 


* RPAbOR prewEEe eee 
i ; in ; ie 4 ‘. . Whe or 1 oof a ey, ep et ms 
\ 2 te ,etatog sreceer Ie, Daas ow rt 8 as nem 


PD oy a 


; rl 4 San 
oe a ae ee i a Ab fe 
SHO Yeas 6 i 


ada 


was fe 2 reos nhc eH A 6 acid 


“4 ~ i 7 - 

4 at : r eS ae es aes gama ss cs APs ‘ 
* = oe Ya wet eae apy ¢ te oh ee a AEE ees 
fyaakesgen sq. Pivenh “ents oh 76 200% Of i 4 


a “9 deel ae cael: a a oe 7 ie 
awake ute Healods. Blueta sw aa! wae HNINS 2s A a i 
oa) FE egy anos =" me a : are ee ; oS ee 4 rp + Bh 
,behlagag « Da gia donlusab to aijeotiee vary’ Caw ety Ga Bl 
eed ene ene ma Jat fet Bae ho ag idiw ie oon oe ‘Se Bas 
. rs, Fy an i) Vs 2 . ¥ Te % . s ; y a Fi 


re a Pec Be iis eee or wets ae ae ant sh then GRE 
AS hy ae Berl bie PNT Yow Lae Sees dug8 fw8ad Te an rer 


. ey Pee aate = 
4 { of i Bk iS 2 rs a oh: Uinta 5 ¥ Fi a os eOe: 


oe 
- 
ew 
ww 
Slee 
~, 
ios 
ae 
HF 
ore 
y 
aol 
& 
Ss 
os 
. 


og ows One geentrod “feet al tha ,Bcamea od $ Bebutiied 


wt my ° 


ie ‘ 
‘gous cf ofaeap eo 4 
{ 
. din tures SS oe Tote Fe ‘ a 
er ere ee a ee rie eel aa <i. hd x bstea of eye 
#: er Ts aS tote ee ee Bt TE ERLE: | Se ie & ered ca? it ew 
ty SRL RS ge RRR a eas st er EP RearKers ait 
5 oe 
* i. . 
1 a ie oes _ 
5 4 & & +h mt dalek om idl ae 
* + ma 2. c ae fy ecg af, © re od og << hoe e. - 
Oey “ ea my to oe * ie : 
? J F 4 


eg Si a Sevan: Uden’ 


aes ; 
ss 2 HM ee: : sani) 
INE, BENS IA eek ae PAE 


5 a ‘ St Py Lay 
i ep 7 vit . ‘ goss ft ore. i ae 4 , bigk ont ae by Head aiioutSe oer 


a ak so * a Se 


i" a 


Gint ony Keg =a 


Sc Beak EbEA pee ae S'S, erae a seston r a 
yo ore Bis aie sata BR Th ci ert ssi be Sekt g paste hy 


Qn hs oy ‘ anu 
Gk Tate oe . Saree, eit aie pus ae ve ad fat ¥a 7 iD 
Shia ah + o Sar ~~ ry i go 


: 


: aD 
arg rouy ten MS. weed oad seRs he & ater ot bk bees , BLED bE ig _ « 


areee ; 
a 7 > Ss 


5 ee smid — 


‘ er iy wie Se ‘inf at an ee ee a f 
eS Ee BONA Sal, ihe Pe Sos ar 


i va BS pete ke | vl sats a, Sif OLE OW 


’ 5 


aye * hedno'® estét enna... 15a 


<- 


Te a eet aes " M 
Do ate 


= 11430 - Mrs Darling Cr. 


equalization,should be achieved by the Board without 
any necessity for proving detriment. 

A. What is required to prove is that the person 
is eligible for the rates. 

Q. Yes, two rates, the same commodity, one in 
Eastern Canada and one in Western Canada, you would make 
them the same irrespective of anybody being able to prove 
detriment? 

A. Yes. 

Q. When you come to compare the competitive rate 
with an existing Ona Ly rate on the other hand, what 
then? 

A. They would not be equalized unless a person 
were to prove unjust discrimination. 

Q@. Would you change the present law on that, 
because unjust discrimination only comes into competitive 
rates where competition is equal between the two points. 

A. I believe they must go further than that - 
if a person is in the same neighborhood, although not 
actually subject to competitive - 

Q. Let us take a clean-cut case where the carrier 
competitive rate is one dollar and the commodity rate 
in the west is $1.10, you would then reGgurre “proot Of 
unjust discrimination to equalize? 


A... Wes. 


(Page 11440 follows) 
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COMMISSIONER ANGUS: Q. If detriment hasio be 
proved, must it be detriment to any person, or may it be 
detriment to a locality? 

ie (WELL. Cxcent,,..oLP .cthatiit.is more Gat FLOW 
to prove detriment to a locality. 

Q. Well, assume that one locality says, "We could 
have developed as a distributing centre if it had not been 
for this)? 

A. I think the conception of dutritient, as I under- 
Stand the Board's decisions, has been that actual detri- 
ment must be proven, and not theoretical or hypothetical 
detriment. 

MR EVANS: There is Ghere ,« Iyéhinks though, a 
fundamental difficulty. When you Say actual proof of 
detriment, you do not Suggest that the Board insists on a 
dollars-and-cents proving of damages in any sense? 

mos NO,.[ do.not go that far, 

QO. eelne fact ie, that iif two producers are in competi- 
tion with one another, and quite apart from carrier compe- 
tition, the difference in rates is accepted as proof of 
detriment if his market is affected to the slightest degree? 

A. If they were in the same market, yes. 

Q. Now, I rather gathered from your evidence in chief 
and elsewhere in the brief that you were trying ‘to suggest 
that the practice was to atomize these claims of detriment 
to the point where the small Shipper could never succeed? 

A. I was pointing out that in cases of regional dis- 
Crimination -- I believe I used that phrase -- it would be 
very difficult for the small Shipper to succeed, 

Q. Well, if there was any proof of detriment it would 
not depend on the degree in dollars and cents of the detri- 
ment, would it? 


A. Well, it. .shovig not, but it has, apparently. 
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Q. Do you say it has? we NCB. 

Q. Would you give me a reference? Perhaps Mr. 
Frawley could give me a reference. 

A. I can give you a reference: The Town of Simcoe 
cases, where the applicant proved detriment, but the 
Board did not grant relier. I might say that the context 
of this case was an application of the Town of Simcoe for 
town tariff rates. Simcoe was not and is not now a town 
tariff point, and there was anaplication from the Town of 
Simcoe, supported by Canadian Canners, I believe, that 
Simcoe be made a-town tariff point; and, as I understand 
the case, they did show detriment in dollars and cents, 
but the Board said that it was not a very big detriment, 
besides which they could not decide their case on the 
merits of their detriment, because it was a whole general 
rate scale that was really attacked, and there was not 
surficient evidence, which £ think, 1s further proof) cf our 
contention that unjust discrimination is not the proper 
technique to attack rate scales as such. 

Q®. (You have read ‘those judgments, have your There 
were two of them. 

A. There were two. There was one in 1920 and one in 
1927, but the 1920 judgment was just delayed until after 
the rates inguiry. 

Q. The 1920 judgment was simply a report of the 
Traffic Officer of the Board, and was quite short, and in 
effect it put off the final decision on this question 
until the general freight rates investigation? 

&. That is as lL understand it, yes. 

Q. I suggest to you that in the second judgment the 
Board Seay a great deal of attention to the fact that the 
matter had never been raised for a great many years, amd 


that that was one of the moving points in the Board's 
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consideration as to whether relief was to be granted or 
not? 

A. It seems to me if they had shown detriment it 
would not matter how long the thing had existed. 

Q. You would not think so. Would you not think it 
would be some evidence of the extent of the detriment and 
whether it was really a detriment, that they had not 
pursued their claim for a great many years? 

A. That would simply mean that it would be im- 
possible to attack any town tariff rate which has been in 
erpect since 1907. 

Q. If you were run over by a motor car--- 

A. In other words, the longer we put off the re- 
organization of the rate structure the more difficult it 
1a, So0inge To .be to prove that it should be--- 

Q. You are really quite clever about that, but 
Supposing I put this to you--- 

MR FRAWLEY: I do not think the witness -- well, 
all right. 

MR EVANS: ,He is arguing, that is all. 

MR FRAWLEY: Well, what is this but argument? 

MR EVANS: Q. Well, if you were run over by a 
motor car wouldn't you have to bring your action within a 
reasona -e time, within a specified time under the 
statute? 

A. Well, as a matter of fact these rates still being 
charged today -- they were not appealing on the rates they 
were paying in 1911; they were appealing on the rates paid 
in 1927, it seems to me. 

Q. And the Town of Simcoe did not pursue it on the 
second case, did they? 

MR FRAWLEY: What's that? 


MR EVANS: Q. The Town of Simcoe was not com- 
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plaining in the second case? 

A. You mean it was the Canners themselves? 

Q Yes: 

A Well, that makes no difference actually. 

MR FRAWLEY: I have sent for the cases. If we 
have to stop and argue out the Town of Simcoe cases--- 

MRSEVANSs “I -did not bring in the case. 

THE WITNESS: You asked me for a case. 

MEY EVANS Oo, ° or Gig surely.” Now, on page 5 
a Statement is made in the second complete paragraph, when 
you are talking about complaints on regional discrimina- 
tion, ,@thas 

"the complaints were rejected Since obviously no 

question of personal discrimination was involved." 
Now, I would like to have that Clarified. Would you tell 
me what you mean by that? 

A. Jn those cases, in at least the first three, the 
complaints of western Canada against the difference in 
rates between western Canada and eastern Canada were 
Obviously about a rate within western Canada as opposed to 
a rate within eastern Canada which wag lower, and’, as that 
term discrimination is used, there was no unjust discrim- 
ination, for there was no connection, at least in the sense 
meant by the Board. 

Q. Then you mean this, that the complaints were 
réjected since obviously no question of unjust discrimin- 
ation was involved; is that what you mean by that sentence? 

‘A Yes. 

Q So that in your brief, then, personal discrimin- 
ation can be said to be Sysnonymous with unjust discrimin- 
ation? 

& It amounts to about that. 


Q. Now. what about the numerous reductions that were 
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made in the so-called disparity between rates east and 
west? Those complaints were not rejected completely on 
the ground that no unjust discrimination was shown, were 
they? 

he Noe but the reaucst.. as 1 understand it, was for 
equality. 

@) Bnd-vou nadva large number of--- 

A. The difference in the percentage increases was in 
effect in a great many cases merely to preserve the exist- 
ing differences, which would otherwise have been thrown out 
by the horizontal percentage inereasc. | 

@. Can you find decisions on that? 

A. Ido not say that was the purpose of themput: I 
said that was the effect. 

Q. Quite obviously it was not the purpose of them. 
The fact was that they actually reduced the difference or 
disparity between the rates by these different percentage 
increases over a long period of years? 

RS Difsyou wid l tock av Appendix A you will note--- 

MR FRAWLEY: Page 5c. 

THE WITNESS: The difference before March 15, 
1918, is 18 cents, and at September 13--. I am, looking at 
Ontario and Superior, but let me take the other one. The 
difference between Ee and the prairie dis- 
trict is 22 cents prior to March ld, 1918, and--- 

MR EVANS: Q. Where are you looking at? 

A. I am looking at the condition of the rates prior 
to March 15, 1918, and the Ontario-Quebee rate is 46 
cents, and prema 

Q@, “That is the Maritimes, isn't it? | 

AcCBiNoly Locis- also the Ontario-Quebec. It carries 
down unchanged from the top of the page. 
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A. And the prairie rate is 68 cents, and the dif- 
ference is 22 cents. 

Qe May ie igi. 

A. Prior to the reductions, at their highest point, 
September 13, 1920, the difference is 224% cents. 

Qe Leet 

A. So that in spite of the fact that there have been 
smaller percentage increases in the west than in the east, 
in this case -- I do not say that is pert a FOrvali” Os 
them -- the differential has just remained the same. 

GQ. Yes, pues in Lolo, on March 16; 1918, the differ- 
ence was 25 cents, was it not? 

A. That is right. That was before; that was perhaps 
where we should start, when the increases were the same. 
At December 1, 1921, when the rates got back to normal, 
the difference was 19 cents. 

Q. So that is what you meant when you gave the 
answep you did. On page 14, at the top of the page, near 
the end of the first paragraph, you are there still a séaiem 
ing about this question of attacking regional discrimina- 
tion and the difficulties, and you say: 

"the differences themselves" -- 
that is, presumably, the differences between the rates 
east and west? 

A. Well, all differences; however, that is--- 

Q. Well, we are primarily concerned with this? 

Die LSS 

Q. "The differences themselves have been justified 

by the Board by reliance upon several factors, ¢.&. 

cost of service, density of traffic, competition, 
historical circumstances, or mere geographical dis- 


similarities." 
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Now, which of those five matters would you drop in 
applying the test as to whether regional discrimination 
as you propose it should be eliminated? 

A. I do not think any of those shouldbe a factor in 
the broad outlines, 

Q@. Well, there must be some weight given to cost of 
service, must there not, under your-- 

A. Not on individual rates. 

Q. No, no, not on individual rates; that is all you 
mean, then? 

A. Yes -- well, no, the fact -- the sentence is, the 
differences have been justified by reliance on several 
factors, cost of service -- and I think perhaps we could 
refer that to the mountain differential. 

Q. Then you would eliminate cost of service? 

A. That is not a factor in the making of individual 
mates., 

Q. You think not? A. Excepting that it might 
determine whether a commodity goes higher up or lower down 
in the. classification... Thatymightsabe a factor placings 
in the classification. 

Q. If, for example, you had a commodity rate in the 
west of $1.00 between points A and B -- to go back to that 
example -- and a rate in the east of 90 cents between 
points C and D, otherwise unrelated, but if you could show 
that in that particular area the cost of service justified 
the difference in the rate in the west, you would not 
accept that as an answer to equalization? 

A. No, the only place we would accept that was on 
the rate structure as a whole in the east, where the 
general departure from equalization would be, not of par- 
ticular rates. 


Q. Now, in the matter of density of traffic, would 
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you permit a rate to be made by a railway in order to 


promote traffic on a line that has thin density which 


would be lower than you might find on a line in a differ- 


ent region having a high density? 
A. In the sense that there might 


rate. 


be a develonmental 


Q. Well, to develop traffic for the railway? 


A. No, I do not think we would consider that as a 


factor. I do not regard that there are many rates as such 


in existence, 

Q. Well, frankly, I do not know, 
asking you whether you would under any 
justify the making of a rate which was 
traffic, and I am assuming the rate is 


there is no question of that. You say 


but I am merely 
eircumstances 
intended to develop 
compensatory -- 


you would not per- 


mit a railway to make a rate with the avowed purpose of 


increasing the traffic on a thin-density line which would 


be lower than it would be other places 


in Canada? 


A. Ido not think that should forbid the application 


of equalization. It is certainly not a factor that I have 


been able to find very active in rates at present. 


Q. Well, I am asking you whether you would prevent 


it, prohibit it, or whether you would not? Would you? 


(Page 11450 follows) 
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A. I think we might say that it could not be 
permitted as such unless the Board were to find that 
there were special conditions warranting the establish- 
ment of a separate type which would perhaps allow that 
rate to take effect but there are a number of factors 
which they would have to take into consideration there. 

Q. You would not solely on the density of traffic 
permit the railway to make a rate which would develop 
new traffic to fill up that density? 

A. Unless they were prepared to extend that rate. 

Q. Would you or would you not permit a railway to 
make. a rate.to develop traffic on a thin density line 
which was at a lower rate than would apply in some other 
region where there was a high density? 

A. Unless there were some special conditions which 
the Board felt justified that departure, no. 

ss. Other than density sofetraffic? 

A. Other. than density of traffic. 

Q. Can't you say whether, other things being equal, 
you would not permit a railway to make a rate based on 
Oensitylof Mrerlic, tO get more traffic? sureiyevou can 
say on, that,..can't. you? 

A YeS,, 10 amounts to that. 

Q. Then competition - you agree that competition cannot 
be an answer to equalization? 

A. "Withnvexceptions, yes’ 

Q.: Now, historical circumstances - what do you mean 
there? 

A. I mean the fact that rates - in many cases the 
rates had separate origins in the different parts of the 
country and for many years and perhaps to some extent still 
differemces existed which date back to their early 
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would claim were related to contemporary circumstances, 
although it is not quite clear what the reason for the 
difrerence is. 

Q. What would you give me as an example of what you 
have in mind there? 

A. Well, for example, in the lumber commodity rates 
in ONtario and Quebec they are much lower than the Prairie 
and it seems they were established by merely taking the 
scale which had existed in the Maritimes Provinces and 
plunking it down in Ontario and Quebec. 

Q. You would not have anything in your mind about 
the scale of class rates in the East due to the historical 
water competition or something of that kind? 

A. You mean the standard class rates? 

Q. Yes. 

AS nav would "be one Ol. the LTactvors. 

Q. That would be one of the things you had in mind. 
So that once the condition which gave rise to these rates 
in the beginning had become a matter of history, that is 
to say, some years had passed, then you would overlook the 
original reasons and refuse to give effect to any of 
those historical circumstances when you were dealing with 
rates? 

A. If they were not still controlling today. 

Q. That is what I mean, if the historical circumstances 

which you mention’ ~Tcontrolling today, you would 
give them the same weight as you would in the beginning? 

A. It depends what the circumstances were. The 
circumstances might be some of these previous factors. 

Q. I am speaking about what you mean by historical 
circu, stances. 

A. I mean differences in rates of which the origin is 


more or less lost in the past. 
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Q. If the historical circumstances giving rise to the 
difference still exist , then you would give effect to 
them? 

A. If it was not one of these others we said we would 
novu'eive ‘effect to,>, yes’. 

Q. I am talking about historical circumstances. We 
have gone through cost of service and density of traffic. 

A. Well, historical circumstances sort of covers all 
of those in the sense that there are no historical circum- 
stances as such. There must be one of these other factors 
which must be analizable into that. 

Q. Then, we have said all we can about that. How about 
mere geographical dissimilarities? What did you have in 
mind there? 

he Sb erefer to the fact that If “a rate LTa"higher “inthe 
West than the East, merely the fact that one is in Saskatch- 
ewan and the other in Quebec, is considered sufficient reason 
uO may “there are different conditions: 

Oe Youwmean then thet regional ‘differences are “no 
longer to exist unless one of your exceptions applies? 

Me. Set MS Pee. 

Q. Now then, at the bottom of the page when you have 
been talking about this difficulty in removing regional 
discrimination under the Act as it now stands, you say that 
the absence of a plain statutory qraicwton cones must be 
no regional rate discrimination is sufficient to explain the 
Board's position and so on and then we come to this para- 
graph; "The above interpretation of the issue 1s borne out by 
the fate of previous attempts to gain recognition of the 
principle of regional discrimination without being required 
to show explicit prohibition in the statute" and you say 
that the best instance is provided by the history of Order- 


in-Council P.c.886. Now, that was an Order-in-Council which 
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directed the Board to make 2 general freight rates invest- 
igecien inwi925? 

Aan CBs 

Q. Now, did not that Order-in-Council by the language 
it. used, simply tell the Board to bring about equalization 
under the law as it then stood? 

A.) Pinatwleamitent. 

Q. Now that, to some extent, was unlike the previous 
cases in which the Board reduced the disparity without any 
Order-in-Council and under their ordinary powers in the 
Western Rates Case, different increase cases and so on? 

A. You say there was a difference in the Board's powers 
on those two occasions? 

Q. All I am saying is that you say the best instance 
of this difficulty about regional discrimination was this 
Order-in-Council and the Order-in-Council simply asked the 
Board to bring about equality under the law as it then stood. 
Now, I was asking you whether the Board had not taken sub- 
Stantial steps towards equality in these earlier cases without 
any such direction as an Order-in-Council? 

A.«.That. is. true, )to the extent that.these «tfferential 
percentage increases were applied. 

Q. I just wonder whether you were being quite fair in 
arguing the Order-in-Councilthat had that restriction in it 
is the best instance of governing regional discrimination? 

A. .What is the restriction? I am not quite sure what 
you mean by that? 

Q., The restriction was that it should bring about equal- 
ity under the law as it now Ae 

A. Didn't they decide the other cases under the same Act? 

Q. Well, I don't know whether you and I are going to get 
through this this week - 


MR. FRAWLEY: It seems to me the witness is asking quite 
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reasonably for a little clarification. 

MR. EVANS: Now, supposing we go all over this again. 

You say ie best instance of this difficulty you are 
speaking about is provided by Order-in-Council P.C.886? 

MR. FRAWLEY: By the history of it. 

MR. EVANS: And you say this Order-in-Council contains 
probably the most explicit reference to equalization of 
freight rates as a matter of Government policy, and then 
on the next page you give the three paragraphs and then, 
further down the page, it says about the middle of the 
paragraph beginning there "Phe interpretation of P.C.886.." 
Do you see that? 

Aina Se Oy 

Q. "by the Board in the 1927 investigation apparently 
turned upon two phrases to be found in the passages just 
quoted, 
viz: to the fullest possible extent and under substantially 
Similar circumstances and conditions'", Is that clear now? 

A. Yes, I see where you are quoting. 

9. "The former pbrase would appear to have been taken 


to mean 'to the fullest possible extent permitted by criteria 


already applied by the Board! " Are we clear on that 
point? 
Bo piGES. 


Q. Then you offer that as an example of the difficulty 
you had in getting these so-called regional discriminations 
removed? 

A. In view of the language of P.C.886 which quite 
explicitiy, called for equalization. 

Q. I suggest to you that the plain inference of that is 
that the reason you did not get some relief in the 1925 
investigation was because of that limitation "under 
substantially similar circumstances and conditions"? 
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Q. I am trying to take you bit by bit because we 
get at cross-purposes unless I do. You say that is the 
best instance of your difficulty really and I am asking 
you whether you would not find that under the same law 
the Board did in fact with those limitations remove a 
great deal of this so-called regional disparity in those 
earlier cases? 

A. Well, I said before that what they did in those 
earlier cases was just what they did. What we say here 
is that this illustrates the difficulty with which we 
eontend in obtaining equalization. 

Q. And I am suggesting that it does not illustrate 
the difficulty because you could just as easily have 
illustrated it by pointing to cases where you did get some 
reLicr? | 

A. Well, there would be no difficulty and the difficulty 
isswhat'iwe are illustrating. 

Q. It is under the same law too. Now then, at page 16 
and through pages 17 and 18 you have contrasted the position 
in Canada with the position in the United States, and at 
the top of page 17 you refer to a section of the Transportat- 
jon Act, and, having referred to subsection (b) of Section 5 
of the Act of 1940, you go on to say how the Commission 
interpreted that amendment. Do you see that? 

Ay+° Yes. 

@. Now then, is not the direction to the Commission 
in the section to which you refer in substance the same 
Kindvor direction Which ais! contained Uni Pc .CS6;ithat is 
tO ene inequalities so far as you could under the present 
law? 

A. It may amount to the same thing: I have not read it 
over with that in view. 


Q. So that whatever may have been the view of the 
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Commission, the Commission was still under that direction 
bound by the law as it then stood in questions about equality? 

A. Of course, when we say "The Interstate Commerce 
Commission interpreted this amendment" we also refer to 
amendments to Section 3 upon "Region, district, territory". 

Q. Yes, but in the case of Section 3 it did not change 
the’ testi) ‘That’ is to Say, the test was that there should be 
no undue or unreasonable preference or advantage or undue 
or unreasonable prejudice or disadvantage as between localities 
and regions, so that they did not change the legal test. 

They only added some words to make it clear that while apply- 
ing the same tests they were prohibiting unjust discrimination 
as between regions and localities? 

A. I do not know that that has been understood exactly 
aS it has been understood in our Act. TI think the Commission's 
interpretation has been broader. 

Q@. When you say "I don't know", are you asserting that 
it is different? 

A. I-believe it is from the judgment that was made in 
this particular case. 

Q. In that connection, I would draw your attention to the 
language in the quotation from the Class Rate Investigation 
Judgment right at the end of the quotation: 

"This means that such discriminations as those 

mentioned which result from differences in the 

methods of distributing the general rate burden 

in the several rate making VereLconres’, on for any 

other cause, if not justified upon proper consider- 

ation of recognized elements of rate making applied 

in the light of the amended law are unlawful and 

should be corrected". 

Now, I suggest to you that that is in Substance, anyway, 


what the Board did in the general inquiry here in 1925 and 1927? 
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A: I would disagree with that to the extent 
that these words “if not justified upon proper con- 
sideration of recognized elements of rate making" 
be deleted. Now, I thought the Commission went 23 
long wey towards taking what ere merely historical 
differences in rates, and if I recall the Judgment, 
the reason for the rates was that the regional dis- 
criminaticns that had been shown by the railways in 
these territories were not sufficient to justify 
the actual difference in rates. I think that is 
considerably different from our situation in the 1927 
investigation. 

Q@: Well, now, would you suggest thet that 
decision meant that the Interstate Commerce Commission 
felt itself bound to remceve regional discrimination 
as you define it without proof of prejudice or dis- 
sdventage? 

A: Well, the prejudice or disadvantage was 
of the general type as applied between regions, that 
is to say, the very fact that rates were higher in 
one region in the absence of other conditions the 
difference should be taken out, 

Q: Now, on Page 18 the statement is made 
after these quotations ands on at the end of the 
paragraph following the quotation: 

"So that the concept of regional dis- 
crimination can now be said to be firmly 
established in the United States" 

Now then, in the transcript at Page 11245 you 
were giving your evidence in chief and you were aaa 
by the Chairmen this question: | 

"You say 'all discriminations in the 


form or undue or unreasonable preference 
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or advaentage!? 

Ae “Considered collectively, sir, a6 
one reason opposed to the other." 
"Region" I think that should be, 


Then you gave the interpretation of the 


Commission and the explam tion of the Senate and then 


you referred to this international class rate decision 


towards the end of the page in these terms: 


"This decision was upheld by the 

United States Supreme Court in State 

of New York v United States so that 

the concept of regional discrimination 
can now be said to be firmly established 
in the United States. We do not mean 

by that that there is mile for mile 
equalization. We do not mean that the 
eoncept is firmly established; we mean 
that it has become part of one of the 


tools of the ~rnterstate Commerce Commission". 


Now, was that misreported? 


As 
Q: 
A: 
Commission 


Q.: 


It is not very clesr. 

It is almost directly contradictory. 

Perhaps I might read an excerpt from the 
decision in that investigation. 


No, I don't want you to do that unless you 


feel you have to. Do you or do you not mean that the 


concept is firmly esteblished, because in one place 


you ssy you do mean that and the other you sey you do 


not? 


AS 


I think the meaning there should be that it 


ig established along with the other concepts regarding 


discrimination, yes. 


Q: 


Well, then, what younean is that regional 
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discrimination as distinct from personal discrimination 
has not been established as a concept in the United 
States? 

A. I would not agree with Chiat, 40s 

Q. Well, I want to know what you are saying. I want 
to know which is right. You see, you say here, "This 
decision was upheld by the United States Supreme Court in 
the State of New York v. United States, so that the concept 
of regional discrimination can now be Said to be firmly 
established," and so on. Then, dropping a sentence, "We 
do not mean that the concept is firmly established; we mean 
that it has become part of one of the tools of the Inter-~ 
State Commerce Commission, " 

A. In that last, we do not mean that it has been 
firmly established. I do not mean that there is in effect 
equalization complete in the United States today. I 
thought perhaps that meaning might have been taken from 


the statement. I do not mean that, 


(Page 11462 follows) 


* 
ney Pe My. ae 
a gle A 


ny a 


b 7 vy 
i) inew t ae 


Bag 
oH? aera 


Tae ae 
beg ove 


Lal bd bien. sarter 


een Ww 

es ” 

. ; ae 

wercht saat gs. ale 

pce) tae 

BL See) | SANE st er 
aye 


wh sank 


Pea a ace 
= 


SS: ve ra 
oa ae ei hp c 


: ry t r ee 
ot on vol ya Be hi oe 
a ae ie MP baer brarhes i we) oe 


ie tert 
eB: 


“bye be 
& Sh Obst LEELA 


-11462- Mr. Darling, cr-ex, 


Q. Just what do you mean? 

A. I mean that the Interstate Commerce Commission 
has extended its criteria regarding discrimination to in- 
clude regional discrimination, discrimination between 
rezions. 

Q. And you say that that has not been the case in 
Canada by the Board? 

A. Not to the same extent by any means. 

Q. Do you say that it has not been he case in 
Canada? 

inn dn Const now that it ts entirely a negative 
there; there might have been, 

GO, et OLonote want ithe impression to be created here 
that there is a vast or marked difference between Canada 
and the United States unless you were prepared to say 
there was. Now, I would like you to say? 

i. Wellyad think, there. is very definitely a differ- 
ence. I think the difference is Simply in the continual 
refinement of section 3, subsection 1, of the Interstate 
Commerce Act. They have continually added terms to it. 
We might consider that in this country as well as in the 
States there has been a general attempt to deal with this 
problem of regional discrimination, and in the States the 
method has been to gradually broaden the concept of unjust 
discrimination. Our difference is that we are advocating 
equalization in the statute, 

Q. But they have not got equalization in the statute 
to any greater degree than we have? 

A. No, I do not think it appears as such. 

Q. Now, at on 18 you have been setting out the 
chief grounds for demanding equalization, and in item 3 -- 
I do not want to take these one by one; I want to skip as 


many as I can, but I want to get this clear; .you say in 
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item .33 
‘Differences in regional costs and traffic 
densities are not adequate standards by which to 
determine regional rate differences. Revenues and 
investment must also be taken into account." 
Now, have you considered the Suggestion made by Manitoba, 
that Manitoba was not prepared -- I hope I am paraphrasing 
it correctly -- to pay any rates which are not justified 
by the services which the railways provide for the region 
in which Manitoba is? I wondered whether you agreed with 
Manitoba in that? 

A. Well, I don't know that I understand what they 
mean by that entirely. 

Q. Well, did you hear Mr. Moffat give evidence? I 
won't bother you if you did not. 

A. I heard some of his evidence, yes. 

Q. You did not hear him on that point? 

A. I have no recollection of what his words were. 

Q. Well, I won't pursue it. How about the position 
of the Maritime Provinces, taking into account your Be 
ating ratios and the earning on the investment and so on? 
If it were shown that the two railways operating in the 
Maritimes operated at a substantial loss, would Alberta 
advocate an increase in the rates there rather than equal- 
ization? 

A. We are not suggesting that the east be divided up 
into separate districts for equalization purposes. 

Q. Well, supposing the effect on the Maritime Pro- 
vinces was such as to depress the over-all return in the 
east, would you expect that the east should have its 
rates raised, including the Maritime Provinces? Is that 
part of your plan? 


A. That is in line with what we have said before, 
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about the extent to which regional differences should be 
permitted. 

Q. If the Maritime Provinces themselves were, as 
they are in the case of the Canadian National, a separate 
region, you would not take that into account separately? 

A. NO, not. for this purpose. 

Q@. Now, do you recall any exhibits in the 21% case? 

A. I certainly recall some, but you will have to 
tell me which one before I can remember it. 

Q. I have in mind 220, in which it was shown that 
the Canadian National, which has the Atlantic region 
Separate from the eastern region, in 1946 had a deficit 
of $8,385,000 against net operating revenue of $37,000,000 
in the central region and $12,738,000 in the western 
region, and I was going to ask you,if this were a typical 
result in the Maritime Provinces, what would your view be 
as to how those results should be reflected in the rates? 

A. No different than what I have said. 

Q. Now, item 4 of your grounds for the removal of 
regional differences suggests that competitive conditions 
of earlier periods should not influence the level of class 
rates today. Now, I gather from an answer you gave me 
earlier that if the competitive conditions operated with 
the same force today, you would still give effect to them? 

A. As competitive tariffs. 

Q. Well, in the general level of rates? 

A. No, we would say that any rates to meet competi- 
tion should be published as competitive rates. 

Q. When we were talking about the historical circum- 
stances on page 14 I thought you agreed with me that those 
historical circumstances, if they were Reeune with the 
Same force today, would be given effect to in the rate 


level? 


AAP i he ee rake 


fT sawORa sey AA Bit © ck £ 
Faith 1a 


a a 
£ Seagal, 1. Wotddiwee eo 8 2 § re rhe ie See a 
ery aries ome halk et reas s eae “ " 
Fikes } nen See ae ae ra) 5 yEeey i +) aa | ive a 1 as : : " 
Re Sen i i ; 
| ee Ber e “f 
F E pe - . bigay ie t D atthe Sh week ceria) ae oy * 
i a fre be ad eo one t Ba OS! Ep aay Oe 3 Toe e | 
Fol 7 ot foie “aie At SAE, PASS RE 4 
é oe oh ; 
: , ery! 
ie lags e Bee a 
“ey amyee ee Ee a 
1h nn a “a 


d am ' 
es Ba Saas , 
7 =, DOs Dg cee a 


-11465 - Mr. Darling >; cr-éx’, 


Ae AS I understand it, they are, in the competitive 
Paves. Len tina peste 

Q. Finish. 

A. I have finished, but maybe I did not understand 
your question, 

Q. Well, let us go back to the class rates in eastern 
Canada. If those class rates were affected by water com- 
petition when they were put into effect in the beginning, 
is it your view that those class rates should no longer 
be treated as having been affected by competition, and 
that therefore the west, which has not got this competi- 
tion, should have its scale reflect that original compe- 
tition? 

A. As to the difference in the class rates east and 
west, we do not say that that reflects the contemporary 
competition. 

Q. Well, if it does reflect the contemporary compe- 
tition, do you still say that that should no longer be per- 
mitted to justify a difference between the east and west? 

A. That is right. Those rates shouldbe published 
as competitive rates, 

Q. Even though the competition is the same in force 
as. berore? 

A. Yes, although the competition is -- I might say 
that we do not consider that the competition of 1907 is 
the competition of today. 

Q@. So that you really now want to qualify an 
answer you gave to me earlier on this matter of his- 
torical circumstances, because we mentioned those class 
rates, and you said that was one of the things that you 
had in mind there, and you said that the historical cir- 
cumstances if present today would give the justification. 


I gather now that you are changing that, and you are 
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Saying that in the case of these class rates affected in 
their first beginnings by the water competition they would 
no longer be permitted on a level that would reflect shat 
competition? 

A. Well, I don'f know. Are you considering these 
things on 14, the things which we say should justify? 1 
Say this is referring to what has been justified, the 
justifications that have been given for the differences 
in the pasty. 

MR FRAWLEY: By the Board. 

THE WITNESS: Yes. 

MR EVANS: Q. If you look back at the transcript 
you will find that I asked you which of those you would 
remove, and I asked you wh: ther you would give me examples 
of historical circumstances justifying these differences? 

A» That wsurieht. 

Q@. And you then told me that you would retain the 
effect of historical circumstances if the circumstances 
remained at present in force. 

A. Well, not as historical circumstances. The rates 
today may reflect always contemporary conditions, not 
historical conditions. All that I was saying about his- 
torical circumstances here was the justifications that had 
been relied upon to explain present differences. 

Q@. Then I am putting to you exactly that, if I 
understand you correctly; I am putting to you the case of 
the class rates, which in their el ac aoe were affected by 
water competition, and I am asking you whether you would 
not consider that that difference, if any, could still be 
Justified by that historical competition as long as the 
competition still remained? 

A. Well, as a matter of fact, the competition does 


not remain. The rates are now controlled by the Board, 
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the class rates. 

Q. I would like an answer to my question. I am not 
arguing whether it remains or not. I said, if it does 
remain, is it your view, if it does remain? 

MR FRAWLEY: If the witness does not accept the 
premise, then I suppose you are entitled to an answer upon 
the premise, accepting your premise. As long as that is 
clear, he can answer. 

MR EVANS: Well, if he prefers not to answer--- 

MR FRAWLEY: Not at all. We are here to answer 
all the questions in the world, Mr. Evans, and we don't 
want it said otherwise. 

THE WITNESS: I can only repeat what I have 
Said, that if there are cornetitive conditions today they 
Should be met by competitive rates. 

MR EVANS: Q. Then in other words you are saying 
that we should not be able to justify a difference in the 
class rates Oe eeties of competition still existing which in 

the beginning affected the whole level of those rates? 
. A. No, we have a different method for dealing’ with 
that. 

Q. On page 22. if T-understand that paragreph near 
the bottom of the page, beginning "A class rate structure 
of this type involves an element of volume discrimination" 
-=- if I interpret that correctly, you attack the principle 
of the town tariff in distributing lass rates as contain- 
ing an element of volume discrimination which should have 
no place in the rate structure; am I right? 

Da (Yes. 

Q. Now, in that regard you distinguish between two 
kinds of- special rates, do you? | 

A. What kinds? 


Q. Commodity rates on the one hand and class rates on 
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the other? 

A. That is true, yes. 

Q. So that you think different principles should be 
applied to class rates and commodity rates which are 
within the category of special rates under the Railway Act? 

A. In general the application of class rates is more 


all-pervading than the commodity rates, yes. 


(Page 11471 follows) 
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Qs Well, you would like it to be all-pervading. 
You are complaining that this is not all-pervading 
enough? 

A: That is right. We do not think there was 
any justification for rates made in the manner class 
rates are,to contain these exceptions. 

Q: Well then, would it make any difference to 
you if the present distributing rates attained the 
class rate scale and commodity rates put in on a lower 
level operating on these distributing points.n) Do. you 
stil ob ject. to that? 

A: I do not quite understand your question, 

Q: Well, you do not like these distributing 
cless rates because they show volume discrimination. 
That is your point. Now then, you assume that you 
eliminete these rates as class rates and have one all- 
pervading class rate scale. If the railways should 
publish the same rates from the same point lower than 
the standard scale, would that also be objectionable 
in your case against volume discrimination? 

A: Do you mean as specific volume rates? 

Qs Yes: 

A: We have no objection to commodity rates 
as such es long as they ere equalized. 

Q: Well, do not commodity rates published from 
the distributing point include the same discrimination 
as commodity rates published from the distributing 
point? 

A: No, if we heave unified the class rate scales 
and received then about what is equivalent to the dis- 
tributing rates, if there are other commodity rates 
lower than that which are published we have no objection 
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Q: Would not thet involve volume discrimination 
to the same extent? 

A; It will, yes, but it will be much more 
limited. 

COMMISSIONER ANGUS: What do you mean by the 
commodity rates being equalized? 

A: Well, we mean that the different mileage 
rates in the first place, sir, should be the same, 
The same scale should apply in both regions. 

Q: Do you mean that they should not be between 
Specific. points. but: should apply everywhere? 

A: No, I am speaking of those which are now 
made as mileage scales. We also ask that those which 
ere applied point to point on similar types of rates and 
Similar commodities be equalized, 

Q: But you have nothing to say about the 
Selection of the points between which they should apply? 

A: well, I think we said Something there, sir, 
as to the types of commodity rates which would be per- 
mitted depending on the stage of manufacture or the type 
of commodity. From Page 28 forward - possibly it was at 
the front of the brief, if you look at Page 3% Sits part 
four at the bottom of the page, that section more or 
less deals with the wey we would distinguish between types 
of commodity rates or sugges& manners in which thet would 


be done, 


Q: I am still not quite clear whet the equaliza- 
tion implies. Does it mean that if there is a commodity 
rate between point A and point B in one region, then 
there must be 3 similar commodity rate on the same commodity 
between point C and D equidistant in another region? 

A: On the generel commodity rates, sir, those 


published on mileage scales and applicable to all 
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circumstances within a territory, that would be the case. 

Q: Applicable tc all circumstancesin the 
territory? 

A: Yes, and ss to the specific scales, we merely 
say that such commodity rates as sre granted should 
conform to the same formula according to type. 

Q: It is only the latter which would involve 
volume discrimination, is it? 

Az: Well, volume discrimination, sir, is rather 
@ broad term. We are not 100% in favour or opposed to 
it. We think it should be limited to some extent. 

MR. EVANS: My point was really this, Mr. Darling; 
that you have really attacked the principle sch distripur- 
ing class rates pretty generally on the ground that in 
Some way there is a peculiar form of yolume disecriminstion 
there? 

Az? Yes. 

Q: Now then, let us suppose that the Board on 
the general inquivy in pursuance of any changes in 
legislation that might be involved, and in pursuance of 
Alberta's submission should say: "We are going to retain 
the standard rates and we are going to equalize them and 
we are going to do away with the distributing class rates 
but we are going to suggest to the railways that they 
publish all these rates from the distributing point as 
commodity mileage rates or specific point to point to 
commodity rates", would you still ion gee to) that? 

: A: Well, I don't understand your Lilustration. 

If they are going to publish a distributing rate as point 
to point rates, there are several thousand items in the 
Classification which sare covered by the distributing rates. 
Are you going to publish each one from a different rate? 


Q: From the standpoint of volume discrimination 
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the same position would exist, and all I am suggesting 

to you is that the attack on the distributing class rates 
on such a ground that they have some peculiar form of 
volume discrimination is in fact en attack on any rate 
below the standard rate? 

As Nov at all. The distributing rates apply 
to all commodities regardless of the type of manufacture 
at the point of distribution or the volume of traffic 
or anything. They apply to the single items in the 
classification. They apply to particular commodities 
and in many cases they apply only to places to which 
those commodities move. 

Q: It is only a matter of degree? 

A; It is quite a difference, I would say. 

Q: A difference in degree? 

A: Well, I think it confers a very definite 
edvantage on a point if it has that one of commodity 
rates, if you like to put it that way, as opposed to 
another point, a selective one? 

Q: I am talking about the principle of 
volume discrimination, and I asked why you pick out the 
distributing class rate as evidence of volume dis- 
crimination of the objectionable kind? 

A: Well, it is objectionable simply because it 
extends far beyond the specific traffic involved and in 
fact confers lower rates more or less automatically, 
regardless of any need for those rated, 

Q: Based on volume? 

Az» Well, that is the justification .for it. You 
say that you give these rates only when the volume warrants 
Dod 

Q: Distributing class rates only when the volume 


werrants it? 
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A: Thet is one of the positions taken in 
defence of them, as I understand it. 

Q: May I suggest to you that there is more likely 
to be a commodity rate esteblished based on volume 
or offering,than there is such a scale as the distributing 
cless retes? 

A: That is quite true, surely. 

Q@: So that what I am Séeying to. you is that if 
you condemn the distributing class rates on the basis 
of volume discrimination, that condemnation extends to 
and is increased in the case of commodity rates? 

A: We simply say it is a type of volume dis- 
crimination which we do not very highly regard. I 
think we explained we sre not opposed to volume dis- 
crimination 100%. 

Q: Now then, before we leave this question of 
volume discrimination, I think you will agree with me 
that there are already subStential prohibitions under 
the law as it now stands against volume discrimination? 

A: What sections are you referring to in 
particular? 

Q@: Would you agree with the generality of that? 

A: There is, I believe, some in the section 
about undue preference, 

Q: Anybody, any shipper in a given area where 
the rate is a factor between points or on a commodity 
basis, can get that rate regardless of the volume? 

Az: Yes, volume discrimination is prevented 
if there is personal discrimination involved, 

Q: I am only saying there are limitations on 
volume discrimination? 

Aree ee Sure 1 ys 


Q: And I suggest to you that there is another 
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limitation. In the Board's Judgment they have refused 
heretofore to make rates for trainloads lower then rates 
for’ carloads? 
AS * nat is’ trac. 
Q: And thet also involves s question of volume 
discrimination? 
Ay. het Vs Tents 
Q: Now then, I was then coming to the references 
to the case which we dealt with in the Town of Simcoe, 
Page 23. Now then, we have dealt with that and I do not 
want to take you over that ground emain, bute want to 
give the Commission some references. There were two 
Judgments in thst case. The own of Simeoe Case was 
the case to which the witness referred to earlier in the 
discussion,and it is set out in Pace cs of the brier: 
The first Judgment was in 10 J.O.R.&R: at 500 and the 
Second in 17 J.0.R.& R, 327. Now then, in the second 
Judgment, as I pointed out, the town did not make the 
application, At Page 330 of the Reporye in FeO ent an. 
the report of the Board's traffic officer appears to 
make it clear that there was no unjust discrimination 
involved, and then at Page 330 also 3 reference was 
made to the fact that there was no complaint for more 
than half a century and that that was evidence and these 
were the words used in the Report: "That there had not 
been eny great measure of hardship or detriment" and on 
Page 331, the following paragraph appears: 
"In my opinion the present situation should 
not be changed until there is evidence of a 
more widespread demand for it together with 
evidence showing clearly that detriment 


actually exists in the present rate situation." 
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Now then, Appendix D, and reference begins on 
Fage <> intthe brie? , Pethinkjictonthet eee in 
Appendix D the point is being made that the present. fifth 
class rates, that is the two factor rates between East 
end West through Fort Williem produces rates greater 
than the same mileage on the prairie stendard tariff? 

Me het. dsuri ent, 

Q: Now then, the result is dDiPerent Ls ic Not, 
if you compare the through rates with the eastern standard 
tariffs? 

Ape es (considerably different, 

Q: So that the effect would be that the through 
rates between eastern and western Canada in these examples, 
if you apply the eastern standard instead of the prairie 
Standard, would be found to be much lower than the eastern 
standard? 

A: As to that, I might say that the eastern 
Scale was only recently extended beyond 1000 miles and it 
was extended at a flat, or I should say a constant rate 
of increase without any tapering whatsoever. 

Q: No taper? 

A: No tapering. From 1000 miles to 2150 miles 
and in the mileage block from 1000 miles to, L think, 

1025 or 1050, there was an increase of 8¢ in first-class 
rates and the increment is 8¢ when you get to the end of 
the scale, which eccounts for the very rapid increase 

in that scale, and we think that disqualifies that scale. 

MR. FRAWLEY: What is the reference for the 1949 
change? 

A: Well, it was published in the tariffs. I have 
just taken these from the scales that were published at 
the time. The rates were extended to Newfoundland, and 


I think the lack of tapering might have been not unconnected 
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with that fact, 

MR. EVANS: Well, the only point I am making 
is this, thet to apply this as a test on the preirie 
standard is probably no better than the other case. 

I would teke it thet the prairie standard rates were 
developed for the prairie territory end the eastern 
standard rates were developed for the eastern territory? 

A: I do not think I would accept that as a 
conclusion. 

Q: Then do you say thet the prairie standard 
rates were developed for the through movement into and 
out of eastern Canada? 

As No, but I do not think I can argue that 
the prairie standard scale is Something that is accurately 
adapted to the eastern movement. 

Q: I do not think I used the word "accurately". 

A; You were trying to suggest that the reasons 
for the tapering vers erhabs/ the fact that the prairie 
was level or something like that, 

Q: Have you looked at the proposals in the 
Canadian Pacific brief for the equalization as it would 
effect the interterritorial rates? 

WeaeWwes, 

Q@: And do you recell that apart from some 
extreme points in this blanketed territory east of 
Fort William, that there will be very, very rare cases 
in which the new uniform distributing class rate scale 
or the through mileage would be exceeded by the new 
East-West rates? 

A: I dd not know you meant to apply the 
distributing rates between east and west which is 
something. 
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A: The new distributing scale, did you not say? 

Q: I ssid there would be very definite cases 
where the new equalized distributing scale would be 
exceeded by the new interterritorial rates. 

A: Yes, I recall that you’met us On that’ point, 
but I am afraid that I cannot give any final optnion 
UNL LE see) the” rates’. 

Q: I am not asking you to. You seem to be 
wenting to make a little argument with me. I am merely 
asking you if you hed senn it. 

Av ‘2 nave: yes. 

Q: And if that should-happen as it is suggested 
there - 

MR. FRAWLEY: What is the page, Mr. Evans? 

MR. EVANS: Page 57 of Part II of the Canadian 
Pacific Brief. Would you not think that that’ had sone 
a long way to meet this difficulty you speak of? 

Aree Tne te sre cit. 

MR. FRAWLEY: You will have time to redeem 
yourself there. 

MR. EVANS: My friend can be facetious if he 
tikes to, but my submission to’ the Commission is this, 
that they are coming to this Commission, they are putting 
forward an elaborete new system of regulation based on 
equalization without waiting to see the proposals that 
are made and when we put a2 proposal to them, they treat 
it as a sort of joke, as though we were not serious about 
ee 

MR. FRAWLEY: I certainly am serious sbout coming 
to this Commission beccre going to the Board under P.C.1187. 

MR. COVERT: Let us take it they are both serious. 

MR. FRAWLEY: Some things have been made sbundantly 


clear; that is for sure. 
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MR. EVANS: Now on Page 29, after setting out 
near the top of the page the first complete paragraph 
thet it is commonplace to make lower prices on goods 
sold on larger volume, the statenient is made - 

MR. FRAWLEY: I wonder if I might make one 
suggestion and I will leave it? I ask my friend now, 
as I think we have asked him two or three times, that 
if he can, he should place before this Commission his 
proposals with regard to euqalization. Certainly we have 
Spent a lot of time, perhaps more time than some of the 
other provinces, and we certainly think, and we think not 
mistakenly, that it was the business of this Commission 
to go into this matter under its terms of reference. 

My friend has referred in his examination to the 
Canadian Pacific's scheme of equalization, so I ask him 
for the general enlightenment of everyone that he place 
before this Commission his plan of equalization, and 

he will say "I have to wait until the Waybill s.tudy 
isefinished”. If that) is so.) we then have notect it 
here for the assistance of the Commission, but I do 

ask him. Apperently he is cross-examining my witness 
as to whether or not his scheme when we finselly see it 
might go a long way to meet all the things that Alberta 
has proposed in its brief, and so,quite seriously, and 
in e friendly way, 1 do ask the Canadian Pacific to 
bring to this Commission its equalization study. 

MR. EVANS: That is probably the third or 
fourth time that Mr, Frawley hss made that suggestion, 
and I would like to set at rest onee and for all the 
doubt that appears to exist in his mind. The equalization 
study is not complete, and I can tell him that our best 
forecast of the moment is that we will be in a position 
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to have the information which the Woybill study has 
developed and to translate it into some kind of a 
conerete proposal. But if my friend is Suggesting that 
he had not any notice of that, we perhaps should refer 
him to the application for the 20% increase filed in 
July, 1948, in which we forecast that these proposals 
would be made. Now, I hope that is satisfactory. 

MR. FRAWLEY: And that is the first time we 
asked you to produce it, as I recall it. 

COMMISSIONER ANGUS: In thet case, I think we 


have reached the hour for adjournment. 


--- At 4:45 the Commission adjourned to meet again on 


Tuesday, December 6th, 1949, at 10:30 a.m. 
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OTTAWA, ONTARIO, 
TUESDAY, DECEMBER 6,1949 


MORNING San SiS eho en 
a OL OUN 


MR. FRAWLEY: My Lord, I now have copies of 
P.C. 886 of the 5th of June, 1925, which If undertook 
to file es an exhibit, Exhibit 134, 

THE CHAIRMAN: I think we took it in the other 
day. 

MR. FRAWLEY: Yes, it was given a number two or 


three days ago. 


H, J. DARLING - Recalled, Cross exemination 
wees DARLING - Recalled 


by Mr. Evans resumed, 


MR. EVANS: Q. Mr. Darling, Just before sdjourn- 
ment last evening, * I started to aski you e question 
about something on page 29 of your Oriefarsend perhsps 
Te snoule outia te to you agein. On page 29, in that 
middle paragraph, you were telking about volume dis- 
crimination? 

A. Yes. 

Q. And you speak of it as being a common-place 
occurrence in merchendising to charge lower prices on 
goods sold in larger volumes? 

Ay! Yes. 

Q. Then, at the conclusion of the peragreph this 
statement appears: 

"Unless a limit is set to the amount oF 

volume discrimination permitted, it would be 

easy to slip into the position that an entirely 

different standerd of reasonableness in rates 
applies to heavy movements of troeffie then 


to light or occasionsl movements." 
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Now, eorlier in our discussion we had reviewed the 
limits which ere now set on volume discrimination, and 
LI do not want to repeat thet with you, but ZT would like 
youy 1f you would, to tell me what you have in mind 
when you refer to the danger thet an entirely different 
Standard of reasonableness in rates might follow the 
failure to set ea limit on volume discrimination, 

A. Well, what we hed in mine there was that if 
there was to be any equalization of commodity rates, 
in generel, I think it would be found that there is 
correlation between the lower rate and the larger volume 
moved, and the limit which we speek of here ig that 
required by our proposal of equalization, which would 
at least generalize the lower rates because of volume 
to shippers handling the same type of traffic. 

Q. What I really had in mind, was this, chat 
perheps what you do not quite mean there is a different 
Standard of reasonableness, but if this volume dis- 
crimination, as you call it, hed no limit upon it, then 
there might be an entirely different standard of 
measuring discrimination? 

A. Well, I do not mean an explicit standard 
of reasonableness, but, more or LESS, pansehfeck. = 

Q. Well, I was suggesting that perhaps what 
you mean there - I om only trying to find out what you 
mean - that you might have meant that you would have 
applied ean entirely different standard of what constituted 
discrimination. 

A. You will have to perhaps elaborate on that. 

Q. Well, you sey thet if othis Tmit-ie not set 
then there is donger thst an entirely different standard of 


reasonableness - 
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A. Yes, it might be dcondgidered that merely the 
existence of the large volume justified of itself a 
lower rate; 

Q. Perhavs that does not mean that it relates 
then to reasonebleness so much as the question of 
discrimination? 

A. Well, it does to the question of reasonableness 
because it is more than just unjust discriminetion. It 
refers to what we have called regional discrimination 9s 
Well. 

Q. I would like you to tell me just how you think 
that this question of volume discrimination, if unlimited 
in the wey you propose, would lead to an entirely - 

A. Did you say "unlimited in the way we propose"? 

Ga Well, you say, unless = limit as setu- 

A, I thought you said "unlimited in the way we 
propose", 

Q. I em trying to find out, and I think it must 
be quite clear, I am trying to find out how you think the 
feilure to put tho limit you propose on volume discrimina- 
tion could lead to an entirely different standard of 
reasonableness in rates. i 

A. Well, if one contrasted a rate given for ea 
very large plant in one part of the country with thet which 
was eccorded a plant in another part, the very fact that 
there was the difference in volume would mean that that 
would be a reasonable * difveréence can theditference 
in volume were accepted as e reason for the difference in 
pate, 

Q. This different standard of reasonableness, you 


feol, is 8 stendard different from that which exists today: 


r MY any 
ess ae 


i 
f .) ‘i P ; 
et ‘ ls . n 
fey ¥ tars) es > oe was, Dar 
de ee) Ce 3. Sagas 
pois 
ie te 
*] 
i 
¢ ‘ * 
: rs 
ss eh a5 ssa ee ae 1 Era Ye a 1> ie % 1 
ur ET OER Rete a, REO ce eae) ee bt a eel int 
4 ; ; 
A a Broil ya ace Pegs bh gearicee 4 Shey pee ee eh fork 
Fa gi Se RISE LS ORE vote), 
“ s} ¢ CT eer 
~ Oy it on 
cot oA ¥ . hs 
’ 
1 
ree e re or rev | ' ' ‘ ne Z 
Aan Fo ~ ty ee BH se } o : cS eee 
+ ch a y ot | aan ™ Pa — 4 
out Sy meer F / fe SN i Pi Lae oN wer oi 
nae rh Ay 
he Men i { a oe : ve, ye aner ower Pati Oe 
on CUR aa Te edie 1 O wu Wo ug Dele a wos x oe has 
fa i y 
; ‘\' 
4 ig a ” 
att sa oy ae. Say P E HY ek ee Oe fF ay 
a He al 4 yal rah i a oe Ee 3 mie oth 
shel a ‘hin ht 5 oo a - a é 
a pee bP bal tng vos oe .tisw .o- 
oy - - my 8 { Sagen « ae Pe A 
Cw N.S 2 coun ey PUTAS EY ¢ Pas fo, SL. ak 
mm 
4 wt 
or } 
ou ; ret . =e cs 9 ah os = ne - 
hy i PDD phe Ag 38 lig Bayi 4 wed * Gs Ss OUR ce + 
oe 
¥ , iy os Rabies Anaro? ee 2 ete 
Lea She ae wt EX / y Hh -* rs Oe 3 in ig Lan? | 
dui Sigel hine aacenees coe! ; r ee aes | Bet i] 
oO SUE CEs, SVL | Fe ss pt wee See Hi 
i a . 
. és mw Bere ore ot Fy i, Me’ * 
7 Bava 2 ee UE dem PF ook (ae : a 
. atk, ewrcagye ‘ ‘wing | aR cote: Pr 7, bs 
05 op tbe - ; 
are st eat SELLS TMA ek es 2g 
t : i | ig 7 
i a) 7 
Lom ry o en hc an q 1 ahs Be SN gy te An oe a Mec % = / 
rr OWE. Os cam winrar, Mepen! Oe) ES i saa ar 
t 4 i ne ran a 
Frc Fe eee 4 2h eh ie eee es ee Se fife avers ; “oy 
SOC at seats Sins WI in } yi ak et as | ~{ Re * J re f syed ie. wi ae a 
iM ta i" 
-he - im + wen ‘* “ er e chy bye ck BITC 
is AA A “i SNSTAMS 4 (Ams Renee SU A kel Oe — 
ae ee eo a B ttt 
i : re cf wy “22 Soe) a 
d 
ee F 
om *} eee : 
“s i AL ee Sa 
ce . ‘4 ene eee: net ate ee rn 
had. PEF Ne ot Baw Beet) O) SoS mf) Rn | any a8 
, 
. fo eee UF oe RA 
Sie Se aa gy 


me 
ay 


~ 11485 - Mr. Derling Cr.ex 


A. Well, it may exist to some extent today. 

Q. You mean, - you use the word "difference" - 
you meen, different from something today, or different 
from what? ® 

A. The difference between light traffic and 
between heavy traffic. 

Q. Is it e different standerd of reasonebleness 
also from the standard applied today that you have in 
mind? 

A. Well, in the sense that if our equalization 
principle means any changes, I Suppose it is different. 

Q. If I understood you, it is this: you say 
that unless your additional or proposed limit is put on 
volume discrimination that you say is brought about by 
equelization proposals - that unless thet is done, there 
is danger that en entirely different stendard of reason- 
ebleness will be applied to heavy movements of traffic 
than to light or occasional movements, 

A. Yes. 

Q. Are you saying it will be different then the 
Standard that now applies to heavy movement? 

A. It will be different in the sense that today 
in the cases of regional discrimination there is no common 
stancard recognized, 

Q. Are we talking ebout heavy movement - 

A. If there is a heavy movement in one part of 
the country and es light movement in another, I think 
under today's plan there would be no velid comparison there, 

Q@. Then, what you are referring to in the sentence 
is purely this regional question agein,and not generaly to 


the question of volume discrimination as such? 
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A. No, we are saying thet by applying equalization 
in the menner we have said, it would limit volume discrimina- 
tion in that way. 

Q@. You are not interested in the question of volume 
discrimination as such? 

A, We are not trying to prohibit it absolutely - 

Q. In this paragraph you are not interested in 
the question of volume discrimination as such, but you sare 
only interested in the ospect of volume discrimination 
which involves regionel discrimination? 

A. I think that is largely so. 

Qs Pinen,-at pase 31 at ‘the top of the paze, this 
statement appears: 

"The small shipper should not be denied the 
equality of treatment to which he is entiusen,. If 
lower commodity rates were Given to some shippers 
Solely because of the volume of troffic which they 
provide the railways, certain undesirable consequences 
would follow. If the small shipper, whose volume is 
not sufficient in the railways! opinion to warrant 
the lower rate, is charged the higher rate, it must 
be because it is assumed that his treffic can afford 
to bear the higher rate. It is difficult to avoid 
the conclusion that if the small shippers! traffic 
will bear the higher rate, then the large shippers! 
traffic could bear the same rate equally well." 

Now, Chen i want to eeprit quite clear that you are 
not suggesting, or, ot least, it could be inferred, I take 
it, that you are not suggesting that the So-called volume 
discrimination about which you ere complaining operates 


selectively against the small shipper because he is 3 small 
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shipper, 

A. No, of course not. We sare not talking about 
personal discrimination at all. If he is located at the 
Same point as the large shipper, naturally he gets the 
same rate, 

Q. "If lower commodity rates were given to some 
shippers" - 

A. Not located at the same station, of course; 
there is no suggestion that there is any personal discrimins- 
tion. 

Q. By "some shippers" - 

Q. Shippers in some locelities,. 

GO.) Bie and smal? 

A. It might be, yes, 

Q. Now, coming down to the question of what the 
traffic well bear, it states here,:"If the smell Shipper, 
whose volume is not sufficient in the reilways' opinion 
to warrant the lower rate, is charged a higher rate, it must 
be because it is assumed thet his traffic can afford to 
bear the higher rate." Now, is there in that any suggestion 
thet the distinction is because the shipper is smaller? 

A, It is because he is located in enother place, anda 
it is partly because - if the reason for the lower rate in 
point A is because of a large plant being located there, and 
in point B in some other part of the country a much higher 
rate exists, I suppose it might be possible to Sey that it 
is because the other Shipper at the point B is a small Shipper 
that his rate is not the same. 

Q. Now, in order that we may understand this: I gather 
thet when you are talking in these terms, and illustretion 
of the case yesterday is probably what is in your mind, and 


thet was thet in-bound to the distributing point in the west, 
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there was no application as such of the distributing class 
rates, and thet when the volume of traffic warranted it, 
the in-bound rate et the class rate scale was published 

as a commodity rate; is that the kind of example? 


A. Well, not particularly, but that might serve, 


(Page 11494 follows) 
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Q. Now then, would this be a fair way to put the 
Situation, that when we are talking about volume in that 
aspect, we are talking about the collective volume of all 
the shippers in a given area or community? 

Ae wes. 

Q. And the collective volume might just as easily 
be the collective volume of a number of small shippers as 
one or two or three big shippers? 

A. That is why we say there should be no opposition 
to the equalization of commodity rates because of volume. 

Q@. Then I take it "That is because" that you are 
assenting to the question? 

A. Perhaps I had better have the question again. 

(Reporter reads back previous question) 

Ary (Com. thet cis rues vas.) 

Q@. Now then, will you turn to page 32 - 

COMMISSIONER ANGUS: Just before we leave that point, 
is this in any way related to the question that we have had 
elsewhere of lower rates for Specially heavily loaded cars? 
Some people ask that that principle should be extended and 
that the rates should always be lower in that case. Are you 
Saying that to give specially low rates for Specially heavily 
loaded cars is a little unfair to the small shipper? 

Avy aeNotin-all cases s.sim wht the bottom paragraph on 
page 32 we point out that on certain commodities the minimum 
Scale of operations is such that no shipper, if he is a 
Shipper in any business at all, can fail to make a larger 
volume, and that is really more or less a legitimate 
device to buy manufactured goods. 

MR. FRAWLEY: The next sentence. 

A. Yes - "On general merchandise and manufactured 
articles, the varying carload minimum might involve an 


unreasonable advantage where there is a difference in the 
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scale of the production”. 

THE CHAIRMAN: Tell me this, Mr. Darling. At page 31 
you have modified the position or at least you had clearly 
pointed out that you are referring to localities, not to 
individual shippers? 

A. No, we are not talking about personal discrimination 
Ee ae 

@.- Can you tell me - I was not here yesterday aftep- 
noon and may have missed something - can you give me any 
instance of the particular wrong that exists that you have in 
mind when you lay down your principle here about volume, I 
mean apart from this distribution? 

A. I cannot think of a particular instance but I 6an 
easily give an example. | 

2. You do not know of any particular instance existing 
now? 

A. I do know of one or two. 

Q. Well, give me one? 

A. Well, for exampple there are commodity rates on 
linseed oil published in Eastern Cenada which are not competit- 
ive rates and they are lower than the class rates. Linseed 
oil is produced in Saskatoon and Medicine Hat in Western 
Canada and moves on class rates. Now, there is a difference 
which is not due to competition but I would presume that rates 
of that type would be affected by our equalization. 

Q. And you think the lower rates in the East are account- 
ed for by the greater volume of shipments? 

A. I don't know ‘what accouhts for them. 

Q. You see, you are talking here of volume. You are 
pointing out the evil of volume, the danger of greater volume 
receiving better treatment than lighter volume? 

A. Well, I have not an explicit example of that but we 


might easilw point out that in the case of an industry which 
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is well established in the East they might have a very 
thorough-going system of commodity rates and that if a 
Similar industry were to seers up on a very small scale in 
Western Canada it might not (of course, I am not saying this 
1s the case, butwit 16) whatewe wish to prevent) it might be 
given an entirely different scale of rates. 
Qa WeLl, YOu do: not want such a thing to happen then. 
You are talking of the future? 
A. TERS: eet onic: 
Q. I thought you had something in mind that is going 
on now? 
A. NoO,oI don't; know! of any flagrant cases of that. 
Q. But there does remain this; you have . given 
me now another case of inequality on these linseed oil 
Shipments from the East and in the West. That is an 
inequality? 
A. Yes, not accounted for as we say there by any other 
differences that we would recognize. 
MR. EVANS: But if that particular differenee which you 
mentioned to the Chairman . a moment ago were due to that 
Question of market competition existing in the east which 
the railways were attempting to assist the Eastern producer 
in meeting, then I gather you would consider that to be a 
proper exception to the equalization principle? 
A. If they were published as market competition rates which 
these ones I am speaking of were not. 
Q. They were not? 
A&A. They were not market competition; that is all I 
know. 
Q. But the fact might just be that the necessity of 
those rates might have developed out of a market competition 
Situation without the rate differences having been published 


as a market competition rate? 
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A. If that were the case I think it should be 
published as such. 

Q. That is your view? 

Ay Yes. 

Q. Now then, I was going to come rather surprisingly, 
I think you will agree, to a point where I almost agree with 
you. 

A. Better put that in red ink in the transcript. 

Q. Don't press it too hard. At page 32 where you 
express some opposition to lower rates for larger carload 
minima, before I ask you a few questions about that I would 
like you to know that in principle the Canadian Pacific 
would be opposed to a widespread use of different carload 
minima. Now then, with that as a beginning I ask you this; 
would you agree that in the case, for example, of trans- 
continsntal competitive rate that the necessity for 
a larger carload minima to get the lower rate might be 
justified on the ground of meeting water competition 
where large cargoes of these materials are carried? 

A. Well, if competition is involved that removes it 
from the problem we are discussing here. 

@. ‘IE just. want to get this thing straight. Now then, 
I gather that you feel that the carload minima should have 
in mind that all shippers big and small should have a reason- 
able chance of using the carload rate? 

A. In general, yes. | 

Q. Now then, would you bear in mind not only the 
ability of the shipper to fill a carload, but would you also 
have some weight given to the efficient use of equipment? 

A. I believe that would be achieved through the fixing 
of the minimum carload. 

Q. Yes, but the fixing of the minimum carload differs 


according to’ weight per cubic foot and volume of the particular 
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commodity? 

Ae Vinet 2S Tigi. 

Q. Now then, would you attune your mind - let us 
assume you got your desirable minimum carload which would 
make it possible for the small as well as the big shippers 
tO Use 10, would that principle over-ride the: principle 
that the car should be filled as nearly to capacity as 
might be in order to get the carload rate? 

A. i think it would excepting in times of emergency 
as during war time. 

Q. Now, that might well mean a pretty general lowering 
of carload minima in the country today, mightn't it? 

A. I do not regard that as a possibility. 

Q. You do not regard it as a possibility? 

A. Excepting those particular commodity rates which 
are now for varying carload minima. Some of those perhaps 
might be removed. 

Q. Now, I just wanted to get your view. Are you 
advocating a revision of those carload minima so as to give 
effect to your principle cr are you merely suggesting that 
they should be carried in future and not have a multiplicity 
of minima on the same commodity with different rates? 

A. I think that is what we would like the Board to 
investigate whenever these rates come up. 

THE CHATRMAN: You mean the Board? 

Aw “Yes sir. 

MR. EVANS: So you are not asking this Commission to 
do anything about that? 

A. Wot explicitly - no, but we are putting forward the 
principles. 

Q. Nlow, have you considered the position of Louis Petrie 
Limited wrhich is an Alberta concern located, I think, at 


Calgary a:nd Gainers Limited, also an Alberta producer? 
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Have you reconciled the position you take on varying car- 
load minima with the position they took before this 
Commission? 

A. You would have to refresh my mind on their position. 

Q. Well, they were for varying carload minima at 
different rates’. 

A. Well, if their request was in line with our pro- 
position, I think that would be - 

Q. You have not considered,as a representative of 
Alberta,this question whether their representations were 
or were not in accordance with your principles? 

A. As I recall their submissions, they were comparing 
their rates with competitive rates, weren't they, in 
having too high carload minima. 

Q. There might have been some such. 

A. And they were questioning the valildity of the 
competition and assuming that the rates were not reflecting 
the competition, I believe they thought they should be given 
the same privilege. 

@. in order to clear this up, Isuppose it) ‘could be 
said that to the extent that the request was based on 
competition? 

Ae (Ore aeaOk OL. it. 

Q. We would fully agree that they might have something 
to be said but to the extent that it was merely a request 
for additional carload minima to get a lower rate? 

A. “I di@ nov understand 1 taasesuch.. 

Yourcao not? 


L Ota nev understand Lt as-such. 


Oo. f © 


Well was it not this, that in some cases they were 
complaining about the high carload minima in the trans- 
continental rates and they wanted to get the benefit of a 


Somewhat similar lowering of rates for themselves? 
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A. That is true but that is really more or less in 
line with what we are ourselves advocating, the extension 
of those carload minima to all shippers. 

Q. Now, that helps me to get where you really want to 
go. I understand your position to be this, that a railroad 
is entitled, when meeting competition, to have different 
carload minima where the competition might require it but 
not to the extent you previously did say? 

MR. FRAWLEY: First of all, does the witness agree with 
that? 

MR. EVANS: He has already agreed with it. 

A. That depends on the competitive conditions in the 
circumstances. 

Q. I agree. I think that was clear before but I did 
not understand you to say before that if they). did: that. to 
meet the competition they must extend it to other Shippers 
whether the competition is involved or not? 

A. It depends if there is any discrimination created by 


the competitive rate also. 


(Page 11506 follows) 
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Q. Then we get down to this, that “only ‘to the 
extent that discrimination is to be met do you say that 
these otherwise competitive carload minima should be 
applied to other shippers? 

A. Provided they first can be justified in them- 
selves. 

Q,. By the competition? 

A. By the circumstances of the competition. 

Q@. We are right back to where we started from, I 
guess; however, let us pass on. One further question on 
this carload minimum: Would you not agree that the load- 
ing of cars.to the maximum permissible extent is in the 
interest of the economy of service to the public gener- 
ally, as a principle? 

A. It ds one factor, but, not an. overriding one, 

Q. Well, I did not ask you whether it was over- 
riding; I asked you whether it was not a matter of interest 
to the public as a whole, in the interest of economy? 

Mutt is a matter of interest, but 1t mtght not 
always be a matter that would be desirable to pay atten- 
tion to at the expense of other factors. 

Q Then, quite apart from the weight that shotldbe 
given to it, would you say Yes or No to this proposition: 
Do you agree that it is: desirable,to use, freight. cars as 
far as possible to their maximum capacity? 

A. "@ewould give a .generad. assent to. that ,, yes. 

Q. Now, at page 33 and going over to page 34, you are 
dealing there with competition and the rate structure. 
Near the top of page 34, after you have reviewed the 
eastern class rates, the history of the eastern class 
rates, you make this statement: 


"Tt is therefore difficult to discover the basis for 


the claim that Eastern standard class rates have been 
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depressed because of competition." 

Now, I gather that that view you know to be directly in 
conflict with an express finding of the Board of Trans- 
port Commissioners? 

A We quote the statement to which I believe you 
are referring on page 37. 

Q. Yes. Then the answer to my question is Yes? 

A. Yes; we do not see the grounds on which that 
statement was made. 

Q@. Now, may 1 Suggest this to you: the early his- 
tory of the Great Lakes discloses that there was a very 
substantial commerce by water on the lakes before there 
was any railway in that part of the country; is that not 
true? 

he) I think Uaac 1s Drovably true, yes: 

Q. So that it is probably true that at the moment 
the first railroad went into operation there, there was 
already established on the lakes a substantial transport 
industry? 

A. Well, I suppose that is the only way commodities 
moved in those times. 

Q. I agree with you, I agree with you. 

MR FRAWLEY: Canoes. 

MR EVANS: No, not canoes, Mr. Frawley. They may 
have canoes in Alberta, but they had ships, large ships, 
on the lakes. They even had naval battles on the lakes. 

Q. Now, what I am putting to you is this: When the 
railways went in they had already before them the com- 
petition of ships on the lakes, and I am suggesting to you 
that the first rate scale that was established very prob- 
ably reflected the conditions they then met when the rail- 
roads were first built and went into operation? 


A. THaG may have influenced the initial scale of 
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rates, but by no means all of the rates could be con- 
strued as water competitive. In most cases the railways 
had a substantial advantage over the existing water 
transport. 

Q. I suppose you mean the advantage of speed? 

An Speed, yes; apart, from bulk --, in bulk com- 
modities, where water competition is still active. 

Q What you say here is, it is difficult to dis- 
cover the basis for the claim that the. eastern standard 
class rates have been depressed because of competition, 
and I am suggesting to you that from the very moment 
the first standard class rate was put into effect that 
competition was already in existence and was all-pervasive 
in that area? 

A. Ido not believe that it was reflected in the 
standard class rates, for those were the maximum rates 
which the railways were required to file with whatever 
the Government Department was at that time, and the bulk 
of their traffic, as is apparently clear from Professor 
McLean's report, moved at lower rates than that. 

Q. Now, you say you hold that belief despite the 
fact that the Board has on several occasions given its 

opinion to the contrary? 

A I find it difficult to see the basis of their 
statement, when it is stated in Professor McLean's 
report that the maximum rates were set higher than 
average in order that the railroads would have suffi- 
cient leeway underneath that to fix their rates, and 
even in 1903 it was stated that they were not moving 
any volume of traffic. 

Q. We are not talking about 1803, we are talking 
about the building of the first railway. 
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Q- 1903, yes. We are talking about the time the 
first railway was built. You merely have a contrary 
opinion to the Board in that respect, and you do not 
recognize the probability or the possibility that the fact 
of the commerce on the lakes being there would have in- 
fluenced even the maximum rates that were put into 
effects. am de right? 

A. Iothink that the traffic on the Jakes would be 
more influenced by the commodity rates and lower class 
rates which were published. 

Q@. Do you prefer not to answer the question? Shall 
I pass on? 

A. What was the question again? 

MR EVANS: Would the reporter please read it? 
THE REPORTER: "You merely have a contrary 
opinion to the Board in that respect, and you do not 
recognize the probability or the possibility that 
the fact of the commerce on the lakes being there 
would have influenced even the maximum rates that 
were put into effect; am I right?" 
THE WITNESS: There are two questions there. 
To the first one I would say Yes, and to the other one 
No. Yes, we have a contrary opinion to the Board; and 
no, we do not believe that--- 
MR EVANS: Q. You would not recognize the prob- 
ability or the possibility of that? 
MR FRAWLEY: What the witness says in the brief 
des 

"tt is difficult to discover the basis for the claim 

that Eastern standard class rates have been de- 

pressed" -- depressed -- "because of competition.” 
MR EVANS: I am cross-examining, and I want an 


% 


answer to the question. 
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MR FRAWLEY: You used the word "influenced", 
not "depressed"; we say "depressed", that is all. I 
think you want to be fair about it with the witness. 

MR EVANS: Mr. Frawley, I am cross-examining 
on the very statement you are reading. I do not know 
what the purpose is, whether to remind the witness that 
he has a different view from the brief, or what. 

MR FRAWLEY: No; we seem to have lost sight of 
the word "depressed". 

MR EVANS: I am cross-examining him. I want to 
see how far he goes. 

Q@. You answer’ the first part of the question Yes, 
and the second part No, and I think we are clear that your 
Yes refers to the fact that you disagree with the Board, 
and the No refers to the second part of the question, 
which was as to whether there was no possibility or prob- 

ability that the standard class rates in the east were 
In: Juenced ieee competition they found in the original 
instance? 

A. Well, as to the second question, I would not 
like to go so far as to say there was no probability of 
them being that; I think that the probability is other- 
wise, but I do not ‘exclude the possibility. 

Q@. Now, on page 38 in the last paragraph reference 
ig made to the canal system, and you concede in these 
words something about the canal system and its benefit to 
the west: 

"Tt is true that Western Canada derives benefit from 

the canal system in the carriage of grain, but the 

extent of this benefit should not be exaggerated." 
I was going to suggest to you that western Canada also 


penefits in respect of other commodities from that canal 


system? 
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A. Where there are commodity rates, possibly. 

Q@. Well, the traffic handled by ships moving up and 
down the lakes to Fort William does move beyond Fort 
Wiliam, does it. not, .byarei? 

De+sVes that is right, 

Q. And, taking it as a movement by ship, western 
Canada gets the benefit of the lower rates charged by the 
steamship companies on those movements? 

A. That might apply to the eastern part of the 
prairie provinces, but on the class rates, as we showed, 
the benefit to Alberta there was more problematical. 

Q. I suppose you are talking about this assumed 
mileare ,.are you? 

f., JT am talking about the construction of the rates. 
Anything that moves on class rates to the west pays a 
higher rate than’ if it were moving on a single factor 
rate. We went into all that before. Now, if that is 
moved by water there is a differential underneath the all- 
rail rate, and much less than the differences which we 
showed there between the through rates. 

Q. Well, are you prepared from any study that you 
have made to say here that the west, including Alberta, 
gets no.benerit from the movement of other commodities than 
grain on the lakes? 

A. Oh, I would not make that absolute, no. 

9. Well, how far would you go in making it absolute? 

A. I would say they do not get any benefit in 
Alberta aster ac the class pate trarfic is concerned. 

THE CHAIRMAN: Q. As far as what? 

A. ASethe class rate traffic is concerned. 

MR EVANS: Q. Have you any idea what preponder- 
ates class traffic or traffic on commodity rates? 


A. Comivesintc Alberta, l1tmis largely class traffic. 
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Q. It is largely class traffic? 

ne C¥6s.. 

Q. Now, at page 40, at the bottom of the page, you 
have been dealing with the control needed in the case of 
competitive rates, and in the last paragraph you speak 
of"the nature of competition in transportation making it 
Obvious that the control of competitive rates cannot be 
achieved by arbitrary methods. Administrative rules ana 
procedures must remain subject to adaptation or modifica- 
tion, at the discretion of the regulatory authority." 

Now, you would agree, would you not, that among the 
matters which are involved in Alberta's case with regard 
to competitive rates, are these questions as to the extent 

to which competitive rates shall be applicable to the 
intermediate points? I am not going into these in detail, 
but just on this general question covered by this para- 
graph. 

we “Yee, that -is =rLent. 

Q. Now, to get the air a little clearer, I think 
you will agree thet under the Act as it now stands the 
Board has the power, or shall we say the discretion, to 
apply or-not to apply-a competitive rate to the intermed- 
tate point whether there is competition or not at the 
intermediate point? 

A. They have the power, I would say, yes. 

@. In other words, they have the power if they deem 
1t @xpedieny co do. so? 

A. I suppose it amounts to that, yes. 

THE CHAIRMAN: Have they ever done it, Mr. Evans? 

MR EVANS: I think they have; I think they have, 
but I could not put my finger on a case at the moment. 

MR FRAWLEY: I was wondering, Mr. Evans, just to 


be clear, did you say that they could deem it expedient 
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whether or not there is competition? The section says, 
"unless the Board is satisfied that,owing to competition, 
it tae,-expedient to allow such toll. 

MR EVANS: That implies that if they deem it 
expedient to do so they may apply the competitive rate 
to the intermediate point, even though there is no com- 
petition at the intermediate point. 

THE CHAIRMAN: What section are you reading from? 

MR EVANS: Subsection 5 of section 314, 

THE CHAIRMAN: What is your inference from this 
SubSection, Mr. Evans? What inference are you drawing 
from this subsection 5? 

MR EVANS: My inferences is simply that the 
Board could, under that section, if 1t chose: todo so, 
apply a competitive rate to the intermediate point, even 
though competition did not exist at the intermediate 
point. You see, this is the long and short haul clause, 
and the general rule is that the Board is not to approve 
or allow any toll which is greater for a short haul thanm-for a 
longer distance, in which the shorter distance is 
included, unless the Board is satisfied that, owing to 
competition, it is expedient to allow such toll, 

THE CHAIRMAN: Supposing the Board is not 
Satisfied of the competition, and disallows the toll? 

MR EVANS: That is clearly their power. 

THE CHAIRMAN: Then do they go on and fix an- 
other toll? 

MR EVANS: They have done, yes. 

THE CHAIRMAN: They have done? 

MR EVANS: Yes; but my point here is a little 
different, Sirs i do. not wantetomiesve it until, I. am 
quite clear on it. I am saying here that the Board could 


find that competition would justify a lower rate for the 


ei 


rf ve fe ee 1 x ¥ : 
Reet rf % ea i ob Rais ab 5 Bey ot iy 1 


hiss mu Re PF et 
ee; ae ee ce ena cr 


wee hate! is 
a sd 


2 


Pees. Bon) 


disuse BAG MLA “EGh Yd Sue ee) Sins 


ate 
M os 
aay 27s 


Aas. Of Bh SIG WENGE Hoye. 


he (te 3G é 
= < My je 
To DEES Re eae 


ba 


a art bues ney ae 


ald ¢ A eee ape 
oir tee ob F wey iy SE 4 S ai 
S NQun , ey eas ya ds f ferves Pee. ener 
R 2 Pear s er ee ee re a a eT) SM ee 
Quel) eae 1)! He) Gea eas CRAM art ea ot fe SOR: Paeaeee 
ney: rere ‘ ma os dee yap he ft 
ee B3F Alte else it Ft eal Las eA “ Hy let oh SB 
ey ek ee ee i s a fe Re r : 
Peers ES Ass ie eer: ee? we 
bs ape iowa © Ak oy & fee ee ‘ 
if ai &. cei oat ; 4 oo og ee ee ee ie + t 


ey aac ne “ ot fae ; Pipe) fe 
syeies ct toe RE hemes add Tedd at oe 
oe 
3 ’ Sotif fs} aad ; wel ae ee 3 
ee be eer Eve Ue aie Lie Ar PY tee) Ake ed 


: 
A nrememe inf ne a ice. Pet bags + 7; Sea Y a 
hae tata tt By a ks bi hie ivi EEK 4° ehigis nh 6 4 BEd 


Sch Uae eer Tyee atte ky ee Gk | Sead) iG See RY «4 he henk Bee 


-11514- Mr. Darling, cr-ex. 


longer distance. 

THE CHAIRMAN: In that case they would not 
inverrere., 

MR EVANS: This word "expedient" gives them the 
power or the discretion; even though they find that it 
would be justified by competition, they could still say 
as a matter of discretion that the long and short haul 
Pile “oraclause should apply. 

THE CHAIRMAN: No, but the word "expedient" 
comes into play only if there is competition. 

ME VEVANSs “Yes, sir. 

THE CHAIRMAN: "Unless the Board is satisfied 
that, owing to competition, it is expedient to allow 
such tolls” 

Well, if there s-en absence of competition it cannot be 
Sxpeavent. 

MR EVANS: Well, of course, we are speakigg now 
ObTVOLITTerent  unanes, Sir. 

THE CHA TRMANS "No, [ain just. trying cto lfind. the 
real meaning and the force of this subsection 5. It 
seems to me it is a negative one. 

MR EVANS: It is a negative one, quite so. 

THE CHAIRMAN: That the Board shall not approve 
or allow any such toll as you have described unless it is 
Satisfied that it is expedient te allow it, owing to com- 
petition. 

MR EVANS: Yes. 

THE CHAIRMAN: Well, if the Board finds that the 
competition does not exist, and therefore it is not ex- 
pedient to allow it, what does the Board do then? Does it 
simply disallow that toll, or does it go on and fix an- 


other? 


MR EVANS: It would disallow it, and it might or 
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might not fix another. But may I go back to the point 
upon which I think perhaps you and I are at cross pur- 
poses. I put this to you: The Board might say there is 
competition, but they might say it is not expedient to 
allow this competition to influence a departure from that 
rule. That is what I mean. “It is expedient, owing: to 
competition. I think they might say that, even though 
the competition is there, it is not expedient. 

THE CHAIRMAN: Oh, yes, they might do that. 

MR EVANS: That is the only point I was making. 

THE CHAIRMAN: They might think that the compe- 
tition is not strong enough, is not important enough, to 
HUSULIY Chale particular toll. 

MR EVANS: There might be that. 

THE CHAIRMAN: They might say there is the com- 
petition all right, but not enough competition, nor not the 
kind of competition to allow a toll so low as this, and 
they would disallow it. 

MR EVANS: Yes. 

THE CHAIRMAN: It seems to me that is what it is. 

MR EVANS: The only point I wanted to make was, 
there was some discretion; it is not--- 

THE CHAIRMAN: I thought you began by saying 
that they could extend the toll. 

MR’ EVANS: . They coule. 

THE CHAIRMAN: OuUtwints territory where there is 
no competition. 

MR EVANS: They could -- not out into territory, 
but they could make the railway, as a condition to 
approving the competitive toll that might be attacked, 
extend that competitive rate to the intermediate point, 
if they thought it expedient to dovso. 


THE CHAIRMAN: If the railway did not agree, 
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what would happen? 
MR EVANS: Then, if the railway did not agree, 
the Board would disallow the entire competitive rate, 


probably. 


COMMISSIONER ANGUS: Perhaps you have answered 
my question, but it was really this: If the Board would 
be satisfied that the two conditions exist, (1) competi- 
tion and (2) expediency, and it decides that it is 
inexpedient to allow such a toll, the toll that it dis- 
allows is then the toll for the longer distance. 

MR EVANS: That is right. 

COMMISSIONER ANGUS: But has it the right to 
say, "We will allow that ‘lower toll for the longer dis- 
tance, but also reduce the rate for the shorter one"? 

MR BVANS: I think at might. I think) 1t might 
say to the railway, "We are going to do one of two 
things; we are going to disallow that, or you are going 
to apply it to the intermediate point and that in effect 
forces the railway, if it wants to put in the competitive 
rate, to make it apply to the intermediate point as a 
maximum. 

COMMISSIONER ANGUS: It does leave at least a 
nominal choice to the railway. 

MR EVANS: Oh, yes, it does. My point to the 
witness is merely that there is a discretion there, under 
the present law, which enables the Board to deal with 
these matters. 

Q@. Now, the next thing that there is a discretion 
about, and that there is also a principle apoute (Will wou 
agree with me that if a competitive Pate jis Duy. in de= 
tween A and B, and C is the intermediate point, and the 
competition exists at C, the Board would find the 


failure to give the competitive rate to C is unjust 
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MR. EVANS: Now, then, the Board might be interested 
in an actual case of that kind to see how it works, and I 
have a reference here to the Halifax Fisheries Case. That 
has several aspects of interest, but the one we are involved 
in at the moment is this question of competition at the 
intermediate point. 

The Case is reported in 56 Canadian Railway and 
Transport Cases, There are two judgments in the same 
volume. The first of them is reported at page 78, end 
the second, et page 134. On this point, the first judgment 
is the more important, because the second judgment was 
after the re-hearing on the question as to the effect of 
the wartime Prices regulations on the removal of discrimina- 
tion, and that is not the point I am making, but in the 
first judgment it will be found that complaint arose out 
of water competition, which was said to be applicable to 
the intermediate point, Halifax. Hselifex was intermediate 
to Mslagash and Lunenburg, and there was the competitive 
rate in effect between Lunenburg and Malagash on salt, 8 
cents per hundred pounds, to meet water competition, and 
the rate between Malagash and Halifax, was 10 cents. It 
was established that there was similar water competition 
with Halifax, and the Board in both judgments were unenimous 
in one thing, that was that there was unjust discrimination 
that had to be removed by the application of a lower rate 
to Halifax. 

Q. Now then, when we are speaking also of competitive 
rates on page 41, you follow a quotation there in this way; 
you say: "In general, only where 'unjust discrimination! 
results does the Board feel called upon to intervene in 
matters concerning competitive rates." Now then, I em not 


Sure whether that involves some complaint about the legislation 
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or about the way the Board interprets its powers, but would 
you agree that the Board clearly has the right to consider 

the reasonableness of the competitive rate, whether or not 

there is any question of discrimination? 

A. That is included along with sa thousand other 
things in the general language of the Act. 

Q. Well, section 325, to be specific? 

Pins tee ees 

Q. There is no limitation on the powers of the 
Board under that section to any special type of rate, is 
there? 

A. No, I do not believe so, 

Q. So, I think you would agree with me that so 
far as reasonableness is concerned, that the Board could 
intervene. Now, that of course, in the case of competitive 
rates, would probably be where the rate was unreasonably 
low, would it not? It is not likely to be unreasonably 
high if it is a competitive rate? 

A. No, it would likely be unreasonably low. 

Q. Or it might be where the rate was unreasonable 
having regard to the exigencies of competition. 

A. Well, as I read the Board's decisions, the Board 
has not taken any position on the levels of the reasonableness 
of competitive rates provided they are not flagrantly non- 
compensatory . 

Q. You say "In general, only where ‘unjust discrimina- 
tion' results does the Board feel called upon to intervene 
in matters concerning competitive rates". You do not wish 
to have it inferred from that that the Board has simply 
ignored these other things, do you? 

A. They have generally disclaimed that it was a matter 
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Q. You think they have disclaimed that it was 
@ matter of interest to them? 

A. Well, in the quotation just above there - 

"The railway company's untrammelled right to meet or dis- 
regard competition is subject to this qualification", anda 
it refers there to a condition of unjust discrimination. 

Q. Well, we have agreed on that, that the railways! 
sesso Rama tee ee to meet the competition. I thought we 
had agreea that the Board could prevent us making an 
unreasonably low rate. 

A. Under the Act, they could, but in practice I 
believe they have said it is a matter for the railways to 
decide, the extent to which it will meet competition. 

Q. I think we are in perfect agreement, that the 
Board has said that it is a matter for the railways to say 
the extent to which they will fix the competition, 

A. It means in practice that they will fix the rate. 

Q. But has the Board ever said that right extends 
to an unreasonably low rate? 

A. No, I do not believe they have said that. 

THE CHAIRMAN: Doesn't the next paragraph give a 
case where the contrary was held, "the Board disallowed a 
new rate on the ground that it was lower than competitively 
necessary "? 

MR. EVANS: Yes, that is another aspect. I am just 
trying to get some of the powers that the Board has now under 
the present law. 

THE CHAIRMAN: Well, we havethe case of "competitively 
unnecessary". Is there any case where a rate was disallowed 
because the Board held it was non-compensatory? 

MR. EVANS: I do not recall any, but they have un- 


questionably got the power. 
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THE CHAIRMAN: How would they find out that the 
rate is non-compensatory? 

MR. EVANS: Well, we have had complaints made here 
on @ number of occasions that we have what ere called 
Give-away rates. 

THE CHAIRMAN: Yes, but has the Board ever found 
that a given rate was non-compensatory? 

MR. EVANS: To my knowledge, I could not say that. 

THE CHAIRMAN: All right, 

MR. EVANS: Q. Now then - 

MR. FRAWLEY: Perhaps I should call attention to 
something that appears in a recent judgment in what is 
known now 2s the 21 Percent Case, At pages 51 and 52 the 
Board runs over the cases dealing with competitive rates, 
and they conclude with this passage from the Case of 
Eastern Canada Preserved Foods Association, Winona, Onterio 
v. Canadian Freight Association (1928) 35 C.R.C., 179: 

"The matter therefore presents itself as an 
application to compel continuance of 3 competitive 
rate, and on this point the Board is on record in 
many decisions. It has frequently expressed the view, 
that, subject to the provisions of the Act regarding 
discrimination, it is within the discretion of the 
railway companies to meet water competition, but that 
the railway companies ere not to be compelled to 
put in or maintain rates to meet such water competition." 
MR. EVANS: There can be no possible dispute ebout 

that, but - 

THE CHAIRMAN: From whet Mr. Frawley has said, Mr. 
Frawley assumes that the Boerd is getting the whole case, 
that "unnecessarily low for competitive reasons" is some- 


thing thet the railways cannot do, but no case is made 


- 11524 - Mr. Darling Cr.ex 


that the Board may interfere with a rate on the ground 
that it is non-compensatory? 

MR. FRAWLEY: No, but they say, "so long as you 
do not offend against discrimination, you can do what you 
ee 

MR. EVANS: Well, that is not possible, because any 
one could establish under Section 325 the right to come in 
and have a rate disallowed because it was non-compensatory. 

Q. I just want to review with you the three classes 
of problems that you have presented, beginning on page 41 
and continuing to page 42. These problems are problems 
arising from the competitive rate situation. Now, I think 
in our discussions at the moment, and in your reference to 
the Colonial Steamship Case , that you would have agreed | 
with the first problem, which is whether the competitiye 
rates are at an unnecessarily low level having regard to 
the competition, that there is already adequate power under 
the present law for the Board to deal with it. 

A. The inadequacy may be in the lack of explicitness 
of the act - yes, it is certainly there in general. 

Q. We come to the second problem, that in some 

competitive 

cases the Board has established rates reflecting/conditions 
existing at the date of its judgment, end in other cases 
competitive rates have been made by the carriers themselves, 
and in both cases the rates in the course of time may have 
come to be regarded as normal rates for the traffic con- 
cerned, and you say that competitive rates having this 
status should be recognized as normal rates. Now then, 
I think that we would agree that if, in fact, they hed 
become normal rates,that on the various standards of reason- 
ableness which the Board has full discretion to apply, the 


Board could do thst under its present powers. 
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Ae. 1655/26) could. 

Q. Then, "A third class of problem involving com- 
petitive rates is the one which concerns the relationship 
of competitive rates to the rest of the rate structure", and 
you give as an example the compensatory nature of a specific 
competitive rate, and I think you will egree with me that 
so far as the Board's present powers are concerned, they also. 
have the power to disallow a rate that is non-compensatory. 

A. One could deduce that power from the wording of the 
Act. 

COMMISSIONER ANGUS: What do you mean by the words 
"or on the position of the competing egency", at line 69 

A. Well, the rate might be so low as to give rise 
to the thought thet it was for the purpose of eliminating 
competition rather than merely attempting to win 9 share 
Ory at. 

Q. You mean, that it might be so low that it was un- 
fair to the trucks? 

A. Well, I think that would be s consideration, 
actually. I do not think the Board is to consider itself 
the agent of the railways in furthering their particular 


interests exclusively. They have to serve a public function, 


Q. But if it is within the discretion of the roil- 
weys to meet competition, should it be one of the functions 
of the Board to protect the competing agency sgainst 
discretion? 

A. Well, not protect them but perhaps in extreme 
cases, draw a line. 

Q. Could you give me ean example? 

A. Well, on the rates between eastern Canada and 
the Pacific coast, tha rates can be maintained at such a 


level as to discourage any use of the water transport. 
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Q. You mean, it is the duty of the Board to see 
that ocean transport is protected against unfair competition 
by the reilwoys? 

A. Only in the extreme case, They are not in any 
Sense erbitrating between the respective interests, I do 
not think that is their responsiollity, 1 think that 
would be s case of a rate being lower than necessary to 
meet the competition, 

THE CHAIRMAN: What does the word "meet" mean? Do 
you meen you will eliminate it, or just share with it? 

MR, EVANS: Well, I am not an expert on Chives y i 
I would suggest that the word "meet" would indicate that 
you put yourselves in a position to meet it on equal terms. 

THE CHAIRMAN: That is, to give the shipper his 
choice between two equally beneficent carriers? 

MR. EVANS: Well, I do not know that I would go that 
far. I would went a little more latitude than that. You 
would be meeting the competition in case a by having com- 
plete equality of rates, and then you might be meeting the 
competition by, for exemple , as in the case of pick-up-and- 
delivery rates, 1f you simply added pick-up-and-delivery 
servicing to your ordinary teriffs; you might be meeting 
competition by having a differential over or under the 
competing agency having regard for the differences in the 
kind of services provided; in other words, you might refrain 
from giving the pick-up-and-delivery service to make 2a 
differential under the truckers! rate in order to give the 
Shipper a choice whether he would psy in it for the pick-up- 
and-=delivery service of the truck, or to forgo that for the 
railway service without it. There are several ways that 
you could meet competition, I do not think it always means 


an identity of rates as such, 


(Page 11537 follows) 
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THE CHAIRMAN: You see, it is important because it is 
one of the rules given by the Canadian Pacific Railway, for 
instance, for the justification of these competitive rates 
that it must not be lower than is necessary to meet the 
competition. That is your own rule? 

MR. EVANS: Yes. 

THE CHAIRMAN: And I have often wondered and now I am 
asking you, what do you mean by "meet the competition"? 

You have given me some instances but do you feel that you 
think vwou,do if “you take half the traffic, say, and the 
competitor gets the other half? Do you consider that meeting 


competition? 


MR. EVANS: We might think that it would not be open 
to go Out to get that other half because’ we might have to 
go too low to get it. 
THE CHAIRMAN: Then you come in conflict with the 
other part of the rule that your rate must be compensatory? 
MR. EVANS: Yes, It seems to me that you have to weigh these 
things and I think I cannot illustrate it better than by 
saying this, and this came up in the discussions when the 
Automotive Transportation Association was on, as I recall 
it. if there is ehy economic sphere for the truck, for 
example, it is probably in the lower mileages somewhere. I 
do not delimic 2tst 1 CO: not say DO Vor”’ fo "puter tt ein 
the lower mileages. Now, if there is an economic sphere 
for the railways it is probably in the very high mileages 
and between those two spheres there is what we might call 
the "twilight zone" or the competitive zone where each is 
a competitor to the other within the economic range ofc its 
operation. Now, there, competition will be felt and will 
influence the service and the rates of the ealicbeitoret 


Now then, the extent to which it is either necessary or 


7 a , i 
wit 


angreas oe 


- 


n ‘ ore zak 


He ay i ue 


a 7 


BL eu at a eee seihinne’t de sl bial a sone 


sees 


xe, antats Sd 88 


one a Eo i alia tad | 
mrs ase, »  Retlur. owe, SuON a ast ar 


a 


ma: 


o | ae " \Jea% | :eaane a 
iia. 1, wom, Sts. Rox atnas, geyeo svcd. Daa. hm samara. 
vec eth eect 8 SRE ES ae Aol ST 7 


= =f, 
a  - he 
Hc. PaO eteas ih Gi ON Sal des NOE 3 
5 y 
¢ ih *: Ra: fhe rapt rl pot te Sy 
Car ‘ a 5 445 eee ou y y CEE ve sedhayt <2 wr BS . bi 
FA PE ORR Mees Ee: . 
r Tee kb duser) ath. tee, etes tov Ff abe 
+o oe EYED) 4 VIVE. git ASS Esl = | PE A RES RRS a RAE oe ID 
> Sara Ce ees me ; . ote eee 7 


on im "PA 
s, 


‘ ‘ 4 * ~f: we aa en rt Are ari ae Sey S. 
team, IBAP tobias. MOY, ob Clot, wate, sce aay 2 ge 
ats ae be eee) Hi Sal gto Get sel bE Ne LN we ‘ 


oa. ee: nivnow. Ts a Aiks : DEY fc Dat v fbf a of Pat he fh 


r t oh - rhe ~~ 
‘ye Smt: Sts : Pe a 11a Ce | : 
On Vink 3 RG DEMBOD A: ey t Peas Gian hee FEO. OD 
; am. Oo¢: wol OOF “Og 
' 
Pa in a: a ’ ihe A = ‘a ah 
ut? ans ‘ 3 a fRaY 2 Fhe > es ‘ete oat rae: i 


Sosioc. ob; Sa Batak. tuo. Tore -oioy. ay To. 7i8q sohtor ; i" 
ee ee * us . + ay oe se J+ 
ty i 


: y t h «fb -. ae By % ; 
od and: cegded Ft. stesseulit ztoange.Ir Notas f bas engi : 
7 3 ' ) ol , is at mi . =e * 4% vere . Vie et BOA Daas Pe os fee eee . ms A 


" sia geile es he ne 6 py ot” m pf} j te he obs m r 
TT: . Se cheenioe: owas hem. Lowes: sad mL va ius aong f° UF ae famexe 
+ we ¥ > a: a : ' J ae : v 4 ‘ rer) Ms p 


Jet Sho tedlev 9108 vee. Ton on a) . aime top. iti 
‘ i 
Bevel Lees oWe co - 
‘ oa | 
| Relics 
ar ot erawlitss one. % 
- e Es. 
..o%t SeONd of oonaeey 


4 
ir Gs Lig. ae a ee 


veh 


ne 


wa TO. SBaRt sd OMe. 28a; 1163 te. t9e 
Ditw bes. dle sd TOW bette td HY oni ate Lemay: re: 


* Brod tf tectiae ne? 2% 


- 11538 - Me. Darling. Cr'.ix. 


4 


desirable to meet that competition within the range is up to 
the railways as long as they do not have rates that are not 
compensatory or rates that the competition does not require. 

THE CHAIRMAN: Rates that are what? 

MR. EVANS: That the competition does not require. 

THE CHAIRMAN: Lower than necessary to meet the competit- 
ion, and you are back again face to face with the word "meet". 
MR. EVANS: Well, I suppose it makes a prima facie case 

by showing that the rates were no lower than the rates 
charged by the trucker now and if that were so you would have 
a rate no lower than necessary to meet competition. 

THE CHAIRMAN: After all those three areas you have given 
me thet competitive area is really the middle one. Take in a 
large city like Montreal and Toronto, the truck has the 
business; there is no competition there at all? 

MR. EVANS: No. 

THE CHAIRMAN: And on the very long route again you have 
the business? 

MR. EVANS: Yes. 

THE CHAIRMAN: So it is only in that middle area that 
there is really competition? 

MR. EVANS: Yes. 

THE CHAIRMAN: Now, I am still trying to find out - perhaps 
it will be made clearer later - but is the Object of the 
railways to eliminate that competition so far as they can do so 
without granting a rate which is non-compensatory? 
| MR. EVANS: Well, I think the answer must be yes to the 
extent that one would get all the traffic if they could get 
it but they* may not set a rate that is designed to eliminate 
in the sense of being destructive. That is the distinction I 
make from whtat your lordship says. I do not want to create 
the impressicon that we would fix a rate deliberately intending 


to destroy ousr competitor with the idea of coming back up after 
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the competitor were destroyed. You will probably see what 

I mean when you consider the Panama Canal competition. Now, 
there has been a little tendency to look upon these rather 
infrequent movements via the Panama Canal as something 
indicating that the competition is not there, but the 

position might be very different if the transcontinental rates 
were raised to a sufficiently high level to promote it. 

THE, CHAIRMAN: Well, what is 1t? Might it be said that 
there is a possibility of the railways putting their rates 
down so low that shipping will be discouraged and not go 
around that way? 

MR. EVANS: I think that is perfectly true. 

THE CHAIRMAN: Well then, is it a desirable state of 
affairs? 

MR. EVANS: We would think so. As long as there is a, 
free play of competitive forces unaccompanied by non-compen- 
Satory rates I suggest to you, sir, that that is desirable. 

THE CHAIRMAN: That is your attitude? 

MR. EVANS: Yes. 

COMMISSIONER INNIS: You would prefer to discourage rather 
than to destroy the competition? It would be to your interest 
to discourage rather than destroy? 

Mies EVANS: I think you put... 1t better than IL. 

COMMISSIONER ANGUS: If we might turn for one moment to 
those words "or on the position of the competing agency ..". 
Do those suggest that a competing agency can go to the Board 
and say "Here is a railway rate which, as far as the railway 
is concerned, is .compensatory. As far-as,the»railway’s 
revenue position is concerned it is giving the railway the 
maximum revenue. We admit those two things but the rate is 
unfair to us because it is destroying our business". Is that 
something you are contemplating when you use these words? 


THE WITNESS: Well, I think the Board would have to perhaps 
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consider the rates and approach the problem in the other 
way in taking the rail rates but I do not know that we 
have considered the right of the competing shipper to 
complain of discrimination of that type. 

Q. Do you say they should or should not? 

A. Well, this did not necessarily imply that there 
would be a complaint lodged with the Board by a competing 
agency. 

THE CHAIRMAN: Well,how would the Board know that this 
rate is unduly low because of its effect upon the position 
of the competing agency? It seems to me that would mean 
Some inquiry into the competing agency's rates,would it not? 

A. I presume it would sir, on that basis. You would 
have to have a complaint either from an area - 

Q. But the competing agency is beyond the range of 
the Board's jurisdiction? 

A. That is -true. I think they would have the right; sir - 

Q. If it involves, for instance, another railway,then 
the matter would be simple because the Board has jurisdiction 
Over the whole subject matter but it may simply be one of 
the difficulties of our system of government. The Board 
cannot Have any jurisdiction over traffic on highways in the 
provinces? 

A.  imoeeghinkethe ognibe Sune agency should always lodge its 
complaint on the reasonableness of the rate. 

Q. Do you think it advisable that that might be done, 
that a competing agency could complain and come before the 
Board as a person affected by the rates fixed by the railways? 

A. Tibelteve they could do so now, “Sir. There is 
notshing to prevent them. 

. Do you think they ought to be empowered to do so? 


A. Well, I don't know that we have made any specific 
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Ge Weld, hy Ain aa, you? 

A. I think the Board should be able to consider that, 
yes sir. 

Q. You think the Board should be able to consider that? 

Awn ¥OS, Six, 
--- Recess 

MR. EVANS: Now then, at page 43 at the top of the page 
carrying over from the bottom of the previous page, you 
Speak of the need for a continuous supervision of all com- 
petitive rates and then "The Board must be in the closest 
touch with all developments" and so on "The extent of 
actual competition, the relationship between competitive and 
non-competitive rate levels, the compensatory nature of 
competitive rates, the extent to which competitive rates 
reflect current competitive conditions, the volume of traffie 
carried on competitive rates in different regions and its 
proportion to total traffic, and all other matters relating 
to competitive conditions". Now then, I do not intend to 
take each of those in turn but, for example, one of the 
things is the importance of traffic carried on competitive 
rates. That should be something which the Board at all times 
knows in wour view. Am I right? 

A. , Yes. 

Q. Now then, do you agree that it would be impossible 
for the Bosard to do that without making a waybill study? 

A. Nov, I believe that is the way you would find it out. 

Q. Som that one of the things that is involved in this 
Suggestiom of the continuous review of competitive rates would 
be more om less a continuous waybill study? 

A. Yes, I think we would like to see that. 

Q. Now then, have you any experience of the difficulty 


of making such a waybill study? 


A. I never made one myself, if that is what you mean. 
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Q. -Have you any idea of the difficulty involved? 

poop toene may be some complications; I don't think 
they are insuperable though. 

Q. I suppose nothing is impossible but I am suggesting 
this to you, that in order to know how much traffic is 
moving at competitive rates, you would have to look over 
all the waybilis..and then.arrive atall. the traffic that is 
moving. 

A. I think you would use a sampling technique like you 
do in all waybill studies. 

Q. Oh quite, I would not suggest you take all waybills 
every day. I am talking about the method used by the 
Board in the waybill study they are now making. I suggest 
to you that that has taken the Board and the railways nearly 
or will have taken nearly two years to complete for one 
set or test, days.,.Now, in .view,of that, is dt uyour view 
that this should be a continuous process? 

A. Well, I would. not. think, bearing in mind that this 
is the first time in which such a study has been attempted, 
and with an entirely new staff, and with the time required 
to explain to the railway personnel affected just what was 
required, that that would be a typical estimate of the amount 
of work involved. 

On84 May +h. putt this way: <i towould -be, typical -in«the 
sense that either you would have to take that amount of time 
Or you would have to have a larger staff to cut down time? 

A. I think they would become more efficient at that 
type of work. 

Q. Do you know when the waybills are studied that the 
first processing involves determining what tariff the 
particuflar rate shown on the waybill was derived from? 

A. That may be so. 

Q. So you would have to take each waybill and check it 
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against a particular tariff and identify it as a competitive 
rate, commodity rate or class rate? 

A. Yes, you would have to do that. 

Q. Now then, you are still advocating that this 
information is so important, that is to say, it is so 
important to know the volume of traffic moving at competitive 
rates, that it would warrant that kind of activity? 

&. Well, I presume that! that is not the only aspect 
that would be important of the waybill study. There are 
other uses for “that study but’ it would din “addition to) other 
things, provide this information. 

Q. Well, it would, I assume, provide the same informat- 
ion you are . advocating for competitive rates with regard 
to all classes of rates? 

Dem Lees 

q. “Py aneputting it to “you would "you "stLil think that 
the mere matter of volume moving for different classes of 
rates would justify that as a continuous process by the Board? 

ye) SAG Ae (eo vie S:: 

a. "Now then. one of the things you mention there - and 
as I say I am not going through all of them - is the question 
as to whether competitive rates are compensatory. Now then, 
I want to see what is involved in that suggestion. Would 
you believe that the continuous study by the Board to find 
whether the rates were compensatory would involve actual 
Studies of actual cost or would you be content with the 
rule of thumb being applied in this continuous process? 

A. Well, in the course of the continuous supervision, 
they would, of course) -first ‘apply rules ‘of thumb. ‘If 
subsequently any issue developed, they might go into that 
matter more deeply. 

Q@. Well, then, this continuous process as such does not 


inherently involve a continuous process of studying cost of 
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movement of competitive traffic all over the country? 

A. Not necessarily, no. 

Q. You mean to say that only in Special cases would 
that be necessary? 

A. The rule of thumb might separate the sheep from the 
goats so to speak, and they might find certain rates ata 
certain level and then pick out those that needed special 
Study. Is that what you mean? 

Q.. Yes. 

A. If there was any reason to believe that those might 
offend. 

Q. How would they get "reason to believe" in your view 
that they were offending? 

A. By the so-called rules of thumb we have been speaking 
about. | 

Q. Have you any views as to the rules of thumb that 
ought to be applied? 

Aue Dehave given it.mno,.ereat. thought, no. 

Q. Have you given it any consideration which would lead 
you to make a suggestion? 

A. Well, one of the rules of thumb that is applied at 
the present time is the rate per ton mile, but I would not 
Suggest that that is necessarily the only or a satisfactory 
One it- luselLs. 

Q. I suppose the rate per car mile and the rate per ton 
mile? 

A. There are a number of indices’ which they might use. 

Q. So this would satisfy that condition of the continuous 
Supervision by the Board if they were to apply such rules of 
thumb as we have been discussing, leaving for special study, 
matters that appear to require it after applying these rules 
of thumb? 

A. I think they would have to operate something along 
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that line, yes. 

Q. How would you suggest that they determine, as a 
matter of continuous activity, the extent to which the 
competitive rates reflected current competitive conditions? 

A. I think they would take into consideration such 
outside factors as the level of Driceés and costs and the 
volume of business and similar things. 

Q. Well, the very first in importance would be detérmin- 
ing what the other competitive carriers were charging, wouldn't 
it? 

A. That might be one of the things which they might take 
Inve account. 

Q. Now, would it be part of your suggestion that the 
Board, aS a continuous matter, should be investigating the 
charges made by, say, motor carriers in Ontario? 

A. Well, they already call for this information in the 
paragraph we have quoted from. 

THE CHAIRMAN: - I notice that. 

MR. EVANS: But I am speaking now of this continuous 
study. 

A. Well, if there was reason to suspect that certain 
rates did not, they might ask the railways to file that same 
type as of the date mentioned. 

Q. I see now what you have in mind. I did not see before. 
What you are saying is that they might merely investigate 
this by asking the railway people what they saw was necessary? 

A. Apart from what other knowledge they might have. 
access to. 

Q. What I was really trying to find out was whether you 
went far enough to say you would not trust what the railways 
Said - "We would go out and we would ascertain for ourselves 
what these competitive conditions are and what rates are 


being charged by competitive carriers"? 
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A. That would depend on the circumstances. 

Q. Well, how would you determine whether the Board in a 
given case should do that or should not? It is a continu- 
ous study now we are talking about. 

A. Yes. Well, I should think if conditions had been in 
a period of stability in which there was no outward Signs of 
any charge in conditions, that they might perhaps be entitled 
to assume that no change had occurred in the status of 
competitive rates or conditions. 

Q. Well, actually it really gets down to this. There 
would be considerable difficulty in dotormining first what’ the 
motor truck carriers were charging if they did not file their 
rates; second, whether those rates were lower than were 
compensatory to the trucks and kindred questions of that kind 
which the Board might have great difficulty in ascertaining? 

A. We do not expect them to obtain detailed information 
of that type, no; we are referring to general economic 
conditions. 

Q. General economic conditions? 


A. And such detailed information as is accessible to them. 


(Page 11552 follows) 


we 1 
ay 
<_ % 


| wmoegoe 
ee PT) 


a Sle on arse eteb 49% Bape 


a “Adon bhveds 29 eva BY, 
Ni 
ny 1, ah val hg y Se ah TU aR re 
yeh ¢ | Sawode ORGS 
| Pine pnem ar 
ib Motels Hivos: E ELON nial 


So. wana! a ee od eswisnent oli. 1h %, Hrktdece 10 Bor 


pebenee af aquieion 9 jig Br" Wert SOS gk ott find: at canada 
7! 
RMD on tedd 


= 


We Gbesse sdv dP Beaiisoo hed bat 


———— 


gi 


Mi? | Lee 
heat sop no ootoy ovitize 
ny oF ‘ Ties .. we 


y cathe bs [ wy . ia ue ¢ a a ad , 
geen ey og neh eteg whlses ah yi sows <sEOW 6 
els bo NESS pr eat | 


* 


; > Tales 
Pe iow eich iim Baleteeadtah ah wpa ig A sum fy st ie 
sei teel Gat minesod oh mit) Baa eo IOE lh stisreb heros att s 
rad? Shit gol BIN Yeas 1h Selgrads Sie By eletes, Note was 


dt bs Sa ee 


oa 
5; ; a eA tc yt rar z j 
; iwew ae@e cawoal eiew setay eeane cad od ei 10098 ste 
AB a2 ¥ 4 Se i .. ~ = ww. ww & Ww a 4 r 


BAe oad: to Bab itesie besbats pits Ear) t oad ay * corm 


Jon ob oW wae 


Rb Bo RRs ni Bs ay 
| . yunorg2bhds digedeos Lanenet 


me i = fs A 
% ee « ang Na ; Y Ai at Pin eo 
aie og} ofA PRRBSoR ei & 9 4 ne 5 


-11552- Mr. Darling, cr-ex. 


Q. .Yes. I think we understand one another. When 
they are to ascertain whether the competitive rates on the 
railways were necessary to meet competition, they would 
first get information from the railways, second from such 
other sources as were available to them, and if they had 
no other sources, you have nothing to suggest? Iam only 
trying to find out what you want, that is all. 

he Welds I think’ that we cover it, actually. 

Q. Well, there are a number of other things I could 
deal with, but I think we understand one another. Now, 
if T°might turn’ to” your’ secondibrief fora momenty-- this 
is the brief, my lord, entitled "Regulatory Legislation" 
which was put in at the same time as the brief about which 
wee have been talking: © Onothe: first, pages*sMr.) Darling, 
there is just a little matter I would like to clear up. 
You have been speaking about the early history of regula- 
tion and the conditions calling for regulation, and I see 
in the last sentence but one on the page this statement: 

"In Canada control over rates by Parliament could 

not be exercised until a dividend of 15 percent had 

been paid by the carriers." 
Now, just to get that into its proper perspective, that 
was a provision in the Railway Act of the time? 

A. The Railway Act of 1868. 

@/Vtves: A provision by which the right of Parliament 
to call for a reduction in rates was not to be exercised 
until dividends had exceeded 15%? 

A. That meant in effect control, because Parliament 
would not likely take action to increase the rates. 

@,.°DPam gust tryinegstowget this properly oriented. 
That was done away with in 1888, was it not? 

Ay. TP peiteves so. 


Q. Now, just to get this thing still more clearly 


ee | 
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on the record, as far as the Canadian Pacific was con- 
cerned, they were never on that 15% basis? 

A. I do not think so. They were under their own 
statute, I believe. 

Q. Yes. They were under a special section in their 
Act of Incorporation, which applied the general Railway 
Act in that particular to limit the matter to 10% instead 
of 15%? 

Ke “VeRO US Lr 

Q. On page 2, you have been dealing with the stage 
of regulation by the Privy Council and the emergence of 
the period of regulation under a Board, and in the middle 
_of the page you speak of the Act as being much more com- 
prehensive, the Board's powers and responsibility, and so 
on, "the general approach to the problems of regulation 
was fundamentally the same," and then this statement: 

"The Board was to accept the rate structure in the 

form in which At had-evoived.,... .." 

THE CHAIRMAN: Where is that, Mr. Evans? 
MR EVANS: ~That. is,exactly at the middie, of ithe 
page. 

Q. Now, just in order to get that clear, you have 
nothing to point to in the Act that says that the Board 
was to accept the rate structure in the form in whith it 
had evolved? 

A. That was our expression of opinion. The fact that 
the Act was not explicit as to what the Board was to do in 
the way of a form of the rate structure left the Board in 
the position that it was more or less to await complaints, 
fecific complaints, and deal with them on a particular 
basis. 

Q. Now, when you say the Board was to await com- 


plaints, are you suggesting that the section giving the 
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Board the right to--- 

fk, No, Tam not’ speaking: of the right of the Board 
to act on its own initiative, which I presume was in in 
19035 Just as’ 2 =e’ today. 

Qs “You'sée, ‘your Tanguage is'’rather ‘difficult for 
me to follow. You say the Board was to do these things, 
and was to consider these things, and was only to hear 
matters on complaint? 

A. I think that was the Board's interpretation of 
_ the intent of the statute. 

BO, Nes. Bub 80 far.as the Board's powers are con= 
cerned, there was no provision in the Act, nor is there 
anything that impliedly prevents the Board from considering 
some different form of rate structure, either on complaint 
or on its own initiative? 

A. That is true, but we would say that the very 
breadth of those powers was a factor in the Board's 
interpretation of the Act. When you have powers as broad 
as that, you cannot just refer to any particular measure 
and say, to gain authority from the very general wording 
of the Act, that that is what the Act requires or justi- 
fies. 

Q. You think that the proader the powers the less 
likely the Board is to exercise them? Is that the theory 
that you advance? | 

A.” “iv think they Varee properly interpreted there as 
more or less reserve powers; they are to avoid the Board 
becoming snagged by technicalities and so on in carrying 
them out. 

Q. As a practical matter, is it not possible that 
the fact that the Board does act more often on complaint 
than otherwise, is that the normal concept about how 


people react when they are hurt is that they complain? 
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Would not that perhaps account for the fact that the 
Board's activity has been largely on matters originating 
by complaint? 

A. We anticipate that that is more or less the way 
any body of that type must work, but it matters very great- 
ly the type of complaints which are considered to be 
valid or the type of things which the Board considers the 
Act to prohibit, and if the Board has consistently held 
that certain complaints are not Valid, I think the effect 
of that is to discourage the raising of further complaints 
of that type. 

Q. Now, have you anything Special in your mind where 
the Board has consistently held that complaints are not 
Valid? 

A. Well, we might take as an illustration -- not 
that they have consistently held, but they have on fre- 
quent occasions held that there is nothing in the compari- 
son of the rates themselves which is valid to attack those 
rates, as in the case of regional discrimination. A con- 
Sumer, for example, might point to a different rate which 
he paid in Alberta to what people in Ontario pala.  L 
think that any consumer who looked into the issue would 
see that he would have a very difficult job,under the 
present interpretation of the Act, to establish any com- 
plaint on that basis. 

Q. Well, that is quite a different matter from whe- 
ther the Board does it on complaint or on its own initia- 
tive. I thought you were rather complaining that the 
broadness of the powers of the Board had made it almost 
inevitable that the Board never acted except upon complaint. 
Now, I am not discussing with you the difficulties of the 
consumer in getting a complaint, because I have got another 


Subject to discuss with you on that later, but I thought we 
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were limiting ourselves to a discussion as to what was 
likely to have been the reason for the Board acting mainly 
on complaint? 

A. My answer, I believe, was that there was no 
Specific directive in the Act which required any recasting 
of the rate structure, so to speak. 

QQ... Then that is the reverse of the way you put it, 
that the Board was to treat the rate structure in its 
present form and not to change the form? 

A. Well, I am not saying that that is our opinion 
there. I do not think you interpreted that correctly. 

THE CHAIRMAN: How often has the Board proceeded 
to erect new rate structures? 

MR EVANS: I beg your pardon, sir? 

THE CHAIRMAN: How often has the Board investi- 
gated the situation and erected a new rate structure? Just 
that one in 1925? 

MR EVANS: Oh, no, sir. The first bie case that 
I can recall -- there were two or three cases. There was 
one involving, Pacific coast. .citiess,d-have notucotreld 
these right at my fingertips, but I remember the Pacific 
Coast Cities case, and there was one in the east, the 
international rates case. Those all dealt with general 
scales of ee 

THE CHAIRMAN: Were they local investigations? 
You aretclking of the west and the east. 

MR EVANS: Yes, they were local in those cases. 
In the international rates case they were investigating the-- 

THE CHAIRMAN: I am not talking of that sort; I 
am talking of the general rate structure. For instance, 
Just now they have been directed to erect a rate structure 
Which will be equal in its incidence all over the country. 


They were instructed and did the same thing in 1925. 
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MR EVANS: Yes. 

THE CHAIRMAN: Now, are those the only two 
eases where they have proceeded to do this? 

MR EVANS: They are the only two occasions 
where they have done them as one whole problem. 

THE CHAIRMAN: That is what I mean. You see, I 
think what Mr. Darling is getting down to is that in 1903, 
when the Board came into existence, it did not there and 
then overhaul the whole rate structure of the country and 
recast it; it just left it as it was and let things work 
out. 

O.  lsn't thay what you were saying? 

A. Largely ae Sirs 

Q. Only you put your language, though, so as to mean 
that the Board had no power to do anything else? 

A. We do not mean that. 

MR EVANS: I would like to reply to you, sir, 
because--- 

THE CHAIRMAN: Yes, I would like to hear you. 

MR EVANS: Because we must not misunderstand one 
another. In the first instance, I think it would be per- 
fectly amazing if a newly-appointed Board should attempt 
to overhaul the rate structure as a whole, but these 
cases I was going to give to you have had their effect on 
the structure, have had their effect on these regional 
differences, and in collection or in total they are in 
the result much the same kind of general inquiry, I should 
say for this reason: in the western rates case, that went 
on for about three or four years, it began in 1914, 

THE CHAIRMAN: Yes, I know about it. 

MR EVANS: Now, during the same period, in 2016. 
which was part of the same period they were working on the 


western freight rates inquiry, they were also conducting 
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the eastern rates investigation, and those two were in 
part almost simultaneous. Now, the inter-relationship 
between the west and the east was one of the principal 
discussions in the judgment in the western rates case. 
They were considering the complaints of the west against 
the lower rate structure in the east; they were consider- 
ing. the mountain differential. All these things did 
indicate an activity in the general direction of over- 
hauling the rate structure. 

Now, another thing happened that is not gener- 
ally realized as having been important. When the in- 
creases in rates came during the war and subsequent to the 
war -- I am speaking of the first war -- similar complaints 
were being made that the disparities which had «: been 
complained of had not been fully removed in these general 
inquiries, and the Board gave effect in those revenue 
cases to some of these complaints, by giving either dif- 
ferent increases in the west than in the east or in some 
other way reducing disparities that were alleged to exist, 
and that was true of the increase in 1918 and of the in- 
erease in 1920. 

Then the Board on its own initiative -- I am not 
really giving evidence; it is all recorded in the cases -- 
the Board then embarked at the conclusion of the hearings 
and decision of the 40% case in 1920 upon inquiries of its 
ow. It travelled, as I recall it, pretty well all over 
Canada in 1921 and 1922. As a result of those inquiries 
4t reduced the rates from the high that had existed after 
the war. 

Now, that process cannot be said to have been 
dormant merely because they had no wide-open charter, as 
they had in 1925, or as they have under P.C. 1487 today. 


That process was a substantially continuous process from 
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the beginning of those early cases to which I have 
referred your lordship, down to and 1ridluding 1927. 

THE CHAIRMAN: All tight, then, 

MR EVANS: Q. Now, Mr. Darling, at the bottom 
of page 2 and carrying over to page 3, you say this: 

"We can accept the principle of minimum regulation as 

one objective of a sound transportation policy... if by, 

that is meant that there should not be regulation 

merely for the sake of regulation." 
Then you go on to say that the objective should be the 
attainment of a fair and reasonable rate structure. Now, 
would you agree with me that the question as to the extent 
of the proper level of regulation or the need for regula- 
tion will be influenced by the extent to which the 
regulated utility is subjected to competition? 

A. Not necessarily, no. 

Q. When you say not necessarily, as a matter of gen- 
eral principle you would agree this far, would you not, 
that competition does remove the element of monopoly and 
does regulate in the sense that it prevents, where it 
exists, too high a rate being charged by a utility? 

Ayia Su urue™. 

Q. Now, as a matter of principle would you not agree 
wath me that the development of competing forms of transport- 
in recent years has, if anything -- I am not asking you to 
measure the extent of it -- has, if anything, reduced the 
necessity for regulating railways from the monopolistic 

standpoint? 

A. ‘Not necessarily. It is possible to say that it 
has given rise to new types of problems. 

®. am not doubting that; it may have given rise to 
new types of problems; but, taking it as a general prin- 


ciple, would you not agree that the development of new 
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forms of transport -- air, bus, truck, motor car, water, 
and so on -- all those have introduced an element of 
competition, and, to the extent that the competition is 
effective, have reduced the need for regulation? 

A. It depends on the way in which that competition 
has come. If there are areas where there is extensive 
competition, and the same carrier is also operating in 
areas where there is very, very little competition, it 
seems to me that the need for regulation is much the same 
as in the past. 

@. Yes. Well, if the competition, we will say of 
motor cars, exists throughout Canada onsitbstantially all 
of the rail routes and between practically all therail 
points, would you not agree that that would be a factor 
in determining whether more or less regulation of railways 
was required? 

A. Ido not see that there is any requirement for 
the relaxing of regulation when the railways are permitted 
to meet competition. 

Q@. Iam sorry, I did not get that. 

A. I say I do not see that there is any case made 
out for the relaxing of regulation if the railways are 
able to meet competition under the existing regulation. 

Q. Perhaps we got at cross purposes. There have 
been suggestions made here -- and, just taking the first 
one that occurs to me, notably the Province of Manitoba, 
which went for a much more restrictive type of regula- 
tion on railways aaah | 

K. Die you say restricved or restrictive? 

Q.. Rescractive. 

fh’. Restrictive? 

Q. Yes. Now, I had in mind that, and the 


need which Manitoba found in its view for increased rather 
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than decreased regulation, and I am putting to you a 
question as to what your view is? 

A. I think under present conditions the need for 
regulation has not diminished, 

Q. Not diminished? 

A. No. 

Q. Because of the competition? 

THE CHAIRMAN: Q. Not what? 

he Diminished, sir, 

MR EVANS: Q. Well, would you agree with me 
that the regulation so far as it involved the need for 
protecting the public against monopoly has diminished? 

A. No, I think it has perhaps transferred the 
Droblem, wll there are cditterences in. competitive condli- 
tions, and certain areas are still largely subject to 
not only monopoly of rail transport on local but on 
long-haul traffic where competition has not yet made any 
serious attacks, I think the interests of those people 
must definitely be protected against the effect of lower 
competitive rates elsewhere, which might affect the 
revenues of the carriers and might in the long run mean 
an increase in their rates. I think that is a problem 
which arises. 

QO. But) at ali events, you do not see necessarily 
that the monopolistic aspect of railway operations has 
reached the point that would require additional regula- 
tion in thet.respect, do you? 

A. To deal with that particular problem? 

Q. Yes. In other words, what you are saying to 
me is that these are short-haul competitors, and you have 
Still got.touprotect the shipper on the long haul. i am 
putting to you that you had to protect the shipper on 


both short and long haul before these competitors came 
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about. Now, I am suggesting to you that the short-haul 
competition at all events removes some part of the mono- 
polistic aspect of railway operations? 

A. Very unevenly, yes. 

Q. Unevenly in the sense that competition is not 
even? 

Aa = ee. 

Q. Would you agree with this statement: "The junc- 
tion---" 

MR FRAWLEY: Well, the ordinary rule, I suppose, 
is to tell the witness what the statement is. 

MR EVANS: I am going to read it to him and ask 
him if he agrees with it, and then I will be glad to tell 
my friend where it comes from. 

MR FRAWLEY: Well, so long as you do all that 
before the witness is expected to answer, that is all 
PIZhC. 

MR EVANS: Q. Would you agree with this state- 
ment -- it nas to do with the United States, competitive 
conditions in the United States: 

"The junction of depression traffic and the 
competition of new transport agencies made it evident 
that Congress either would have to relax railroad 
regulation or impose higher standards of public 
responsibility and competitive practices on the new 
agencies." 

NROPRAWLEYs> “IP think, “my” lords-= 

THE CHAIRMAN: Of course, we are not trying a case 
iia Cour. 

MR FRAWLEY: That is true, sir. 

THE CHAIRMAN: You are trying to give us informa- 
tlon as well as you can; we realize that. Nobody is being 


bound to his detriment. 
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MR EVANS : I have no objection. 

THE CHAIRMAN: The point is this: You just 
read something that Somebody said in the United States 
about Congress. I know you are remembering all the time 
that Parliament has no Jurisdiction over the competitors 
you are talking about now -- truckers, for instance, 

MR EVANS: No, sir; I am putting a question of 
principle to him. 

THE CHAIRMAN: What is the principle? Let us 
hear.1it. again, 

MR EVANS: The principle as to whether competi- 
tion by new forms of agencies has not reduced the need--- 
THE CHAIRMAN: Please read that again. 

MR EVANS: The book I am reading from is "National 
Transportation Policy" by Charles L, Dearing and Wilfred 
Owen, published by the Brookings Institute in 1949, and 
the passage occurs at page 168, at the bottom of the page. 

THE CHAIRMAN: Would you read it again? 

MR EVANS: "The junction of depression traffic 
and competition of new transport agencies made it 
evident that Congress cither would have to relax 
railroad regulation or impose higher standards of 
public responsibility and competitive practices on 
the new agencies," 

THE CHAIRMAN: It is that last part that 
attracted my attention. Parliament has no power to impose 
any conditions at all upon agencies that are beyond its 
control, such as provincial agencies. I just note that 
as we go along. 

MR EVANS: Yes. I am interested in the prin- 
ciple, how that ee Oe 

THE CHAIRMAN: The other part does remain, that 


on account of these conditions regulation ought to be 
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relaxed. That is about the extent of your argument, is 
LCRMOG? 

MR EVANS: Well, it is either that they should 
be relaxed or that a new responsibility should be placed 
upon the competitor -- equal responsibility. 

THE CHAIRMAN: Who is going to place the new 
responsibility upon these particular competitors? 

MR EVANS: Well, there may be a question of 
Jurisdiction involved. Parliament certainly has juris- 
diction at least in one branch. 

THE CHAIRMAN: We Die tit Shipping; you mean in 
Shipping, do you? 

MR EVANS: No, sir; in motor competition. 

THE CHAIRMAN: Oh, yes, 

MR EVANS: i. has unquestionably in Shipping, it 
has unquestionably in air, and it has unquestionably in at 
least part of the motor fiedd . 

THE CHAIRMAN: When you Say great part, I do not 
now how much; I do not know to what extent. 

MR EVANS: I do not think I Said a great part; I 
Said at least a part; that is the international and. 
opeel Ton We WiwenmaN bows understand each other. 

MR EVANS: May I put the question, then, to the 
Wtness? 

THE CHAIRMAN: Oh, yes, certainly. 

MR EVANS: Q. What is your view now? 

A. I would say that, provided a reasonable freedom is 
granted to meet that competition, there is no change in the 
type of regulation required. 

Q. Then reasonable freedom -- would that involve the 
right to make agreed charges? 

A. It might or it might not. 

(Page 11570 follows) 
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Q. Well, I would like to know your view? 

A. I don't think we say that it would. 

Q. You in fact say in another part of the brief that 
it would not? 

A. Would you refer me to that? 

Q- Will you say I am wrong? 

A. I want to get it clear what you are putting to me. 

Q. I am saying that elsewhere in another part of another 
brief you take the position,or at least Alberta takes the 
position, that agreed charges are an improper remedy? 

Aw Yes: 

Q. And that we should not be permitted to make these 
agreed charges. Now then, this relaxation that you have 
conceded may be necessary--what form would you think it should 
take? 

A. Well, along the line we have stated in this brief 
dealing with competitive rates. 

Q. In other words, you Say make a conventional competitive 
rave? 

A. I do not think we are compelled to accept any kind 
that might be devised to meet competition by the general 
proposition you have put to me. 

Q. I did not say you were. I am getting your views. 
That is what I am trying to get. Then, in the second sentence 
at the top of page 3 "The objective of rate regulation should 
be the attainment of whatever form of rate structure is held 
to be fair and reasonable". Now, is it your view that that 
is not the case under the present Act? 

A. Well, we have certain complaints and I Suppose one 
could deduce from that that we are not satisfied with the 
present Act for which we have also suggested amendments. 

Q. Well, I asked you a question as to whether it is your 


view that it is not the objective of the present Act to-attain 
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whatever form of rate structure is held to be fair and 
reasonable? 

A. I certainly do not question the intention of the Act, 

no. 

Q@. Then, further down the page you make the statement; 
"The distributor who handles the goods will be 
interested in complaining about rates only where his 
competitors obtain more favourable rates into the 
same markets". 

Now, would you not agree that the producer or 
distributor as distinct from the consumer (I am reading from 
begers, *slirpeinlthis new brief) has an interest beyond that 
where he is meeting competition of other producers? 

A. You mean in obtaining still more favourable rates? 

Q. Yes, to get more of his goods moved and widen his 
Own market even though he has not got competition? 

A. He might have. 

Q. But the fact is he has. 

A. iTiehink gifjatheicfac tics thati tihihe case) tforva lower 
rate and it is not going to make any difference on his 
Sates sical ddontt: thinkv-he vis likely to ask for that rate. 

Q. But can you assume it is not going to make any 
difference in his sales? Would you say he is not interested 
in selllng a product at as low a price as is necessary to 
enlarge his production? 

A. « Yes,o butihe its not going to make a general complaint 
on the basis of just wanting his rate lowered. 

™%. Now then, at the bottom of the page you say: "It is 
Significant that the majority of complaints to the Board re- 
gardimg rates have been complaints to the Board arising from 
discri:mination" and so orr-"In fact, the judgments of the 
Board may almost be said to have had the effect of restricting 


complatints to those in which the complainant is able to assert 
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discrimination between competing interests. This limitation, 
particularly in cases of regional rate differences, effect- 
ively rules out complaints: by or on behalf of the consumer". 
Now then, by that do you mean that the Act in any way 
restricts the people who may make complaints to those who 
are directly and financially interested ae particular rate 
saving of the consumer? 

A. I don't know of any positive restriction. 

Q. Well, do you not know that the Board in fact has 
held that that does not exist, that it may determine where 
there is a personal interest and that it has done so without 
regard to the direct interest under the law? 

A. We are not disputing the right of any person to go 
and make a complaint to the Board. We are talking about 
complaints that have a chance of succeeding. 

Q. Well then, what you mean is that the consumer 
finds his great difficulty because he has difficulty in 
proving unjust discrimination or that he is hurt? 

A. His evidence does not go anyway towards removing 
regional discrimination and he has a very difficult time in 
proving unjust discrimination. 

THE CHAIRMAN: What would the consumer likely complain 
about? 

A. Well, the individual consumer, sir, as I think is 
the point we are trying to make, has very little Rr eee 
recognized as such. The consumer complaints are only sizeable 
when they are taken collectively. The individual consumer 
has no complaint or cannot establish unjust discrimination 
if all the consumers in the same city are similarily treated, 
but as to the general level of rates or the difference in 
regional rate levels, I don't think that the testimony of an 
individual consumer could effect that. 


Q. I am just asking you. You are talking about the 


seouseni 


Gh 
a " 


ey of a ote 


eras ae 


ui 
i, 


es - one edhe ayy) 


sul 


coe 
ee 


souttod 


ae 


aren oes ek Gui 


ri Kadieeie de: 


eM a 


ie: nelwo! bigieg. Gt 


' 


gray 


econ ae MERE 


Witla -. : 


os ie peqney 9: nvonee 


pty “ et: 


rage 


eR 
o Ty 


= 


og totrts ot aria ieen aye 1 


tye 
ir Be eek 


a POTEET 2 i ay right SEE 


u iy Aisle! lpn Bie! Ph i Bae 
} Des Wy OF ay & u a 


Layne: “ Tid 


fe 


Ueerabede te 


et 
Se 


a WO 


. 


i ; 
ET eee Cn: eT Pome en eft a 
SPOT Oi rer eS Yim oa PO RR hea A Pee Re? i) aS Peas h od 
‘4 ) - 
Sak Ce oe ee deat aie y / Peal SPN teh) Ay. i] 
Seok: S6r SE reas! wis BOTA : SRC Ere 
j 
F aI 
i r P is . 
| Pare d «SORT Soe PAE Seite 
it Pa apne: 7 hohe rye eed F AY ty oy eats eee he 
Rat 4h LAB sa 0 ia rE ese Rall Pee Bde AE aoe ey 
AI fealty 2? , e ; 
ve f 
; ~ pk tae H Le ae wb et caps an tea a m 
aire ef eis ry Ee Md ty AS bid RS 0 ie byte aye a Rat Oa eee ae CWE £ a 
‘ , v ; ia 
i | 7) Ly 
; ‘ Pee ee ee ee em ie iit 
» athe AON a ak) 
, - : ¥ 
pay > he F 
’ aghh, ‘ th ebay oy 2 PP aie i a (at Ra 4 ia 
Tomes OAS) Oar COs A rocld's +P Powe. $e 
ee Sey perpen an! free ee eu: iy ay ae as eo ae Cre ei eh B 
PP REPL EL Ye Beil) OF SReewod: Be Seen hae oe i ho. Mo Be 178 Witt 
| diem ca af a a4 = ni, 2 ot aye ae We ass bi 7 
‘ \ wl na i | #2 ni 4 ( Fd la had: a ect emp e pal in Be Sh ite 4 A hor By Bak £ tht, vant bhandt aM 
" EN Beista ae ve ES Fekicytt Teese 2 OU epg eg pr ce ae ere 0d via Ar meBIy soa ie HH: a it 
Ke UME Sse ee Ve WS TOT BOE Sire ys : 
ia oie tl a ea) Sp - - # ri Mees yar Sauna ec, fe Pe oa eS ahs cee | 4 a }e e at 
Pee Sees Te isi res ha a Se ASD itice= re ES: pide * SPS DBE ees hia ee ‘Lane. : ais 
(Na 


THIRLE ENO: OL 


re iT 
2 fAn ors aw tae P sed hl "1 
Ro SEI BS IE ace iy 
fe. t 
é So Ase § 
y ‘ air ‘ Faby 9 (raw carey 
ited jot SLL vores Ger. , 
\ 
“aie ‘ ia 
fe Sr ; ‘ ; igs eva thse Pry 
a eget rs YLineS ite i Hi ah a ah hadbeiat Debt ab be 


meee) 


ui 


eevee Day, 
ld ra te 


ERY: 


fye* OX 
ee eet we 
ire A atiuee 


ws Leann, eit 


Sowa Di 9 BALE sao 


bas Say 
dasa Ls 


Rete fs 


sais ie 


¥é 
: Vis 


j ui te: | a Al 
i. 8.6: DOBLNQOS IT 


- 11573 - Mr. Darling Cr.Ex. 


inability of the consumer to attack those rates. ish"? "that 
what you are talking about? 

A. Yes. 

Q. What do you want done about it? 

A. We would like these anomalies removed such as 
dirrerenc¢es “in Vrateés:. 

Q. You mean to say you would like the Board to increase 
rates from the consumers point of view as well as from the 
shipper's point of view? 

A. Well, we think we would always want them to have that 
in*mind Pesir; yes definitely. 

COMMISSIONER ANGUS: In an application for a general 
freight rate increase the consumer would be heard if he 
wished to argue that the level was too high? 

Ao Certain hy ; 

‘THE CHAIRMAN: I don't just see what you have in mind. 
There is nothing to exclude the consumer, if he can make out 
& case? 

A. Well sir, if we take the case of interline rates, 
where a certain town may be paying 60% higher to get its 
cement in, if I am building a house and I take a complaint to 
the Board to argue that my rate is 60% higher than another not- 
too-distant town on a single line haul; i. don't think I have 
enough to establish that, because as soon as I establish my 
complaint, sir, immediately it becomes evident that Lh Le. nog 
a particular issue involved, a particular consumer, but a 
case of the rate scale as a whole, and to relieve me would 
require the changing of the whole rate scale. 

Q. Well, if that is a difficulty, how are you going to 
remove it? 

A. By equalization, sir, and then permitting such depart- 
ures asscare™ justified. 


Q. Doesn't it all come back to this plain position that 
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Alberta simply says this, that the Province wants mileage 
equalization to begin with? 

MR. FRAWLEY: Yes, that is right. 

THE CHAIRMAN: Then, secondly, they say "However, 
there are cases where that rule may have to be departed from" 
and give as an instance competition. Their position is very 
Simple. 

MR. EVANS: Yes, but the results of it are, not. so 

Simple. 

THE CHAIRMAN: It might Spin out forever but that is 
their position. 

MR. EVANS: The results of that are not Simple. 

THE CHAIRMAN: I know the results are not Simple but 
here we have this case. We are getting down now where 
Mr. Darling says the consumer is not sufficiently empowered 
to make his case and have it acted upon. Is that what you 
say? 

THE WITNESS: I am simply Saying there are many rate 
anomalies which do affect consumers but they are general 
rate anomalies and cannot be defeated by particular individuals. 

Q. Well either there is some use in bringing that in 
OY There Te2not ws Why.do you, Dring: Ate ine 

A. Well sir,.we think. 
Q. 


7) 


If it is a grievance, how do you propose that it 
Should be remedied? 

A. We propose you start from equality. and.an that 
respect you start out with a prima facie justice to all 
parties including the consumer. Now, if there are maybe 
departures for different types of rates - 

Q. You say mileage equality in itself does give 
justice to everybody, - railways, shippers and consumers? 

A, Welly toeieujustice.as. a Starting point. 


Q. And consumers? 


- spnivert ees ee of tae awaa.t | 


: ¥, NT lv 
ity oes e ety 


ie a 


cae 


‘i eeeos une yedd .yibsooes at SHARES 


- hoteegs db at ag argent am dur TEC Ste eit nee, ante, ¢ Ear 


PJ it soMAS |S ong nit z a ae sta 


5 
& 
is 
a 
pes 

a 
Pad 
cs 
ce 
oe! 
fs. 

2 
cs 

¥ 
= 

‘OI 


me se 
ate Seen yO 


By poh Senge. ee my eh iets eh pei : me NR 
ar Dike wee Ee wecey ther fhe Ri oe 


: SERS 2 OCS Ter St LGR a SMa 
: 
rl tombe tom eee eiicest see sort T 2am BLAH. SHEE 
as arnt whey owt thom one of, ears 6 Eid ered 
Bon cee vices eh itre doe ef Temes NE Boake gM : 
poy ai soa feeae, Sf ert 
>) gots CS S98 SMART) Boren. tome me I cere & 
hy 
| ies aan (ede ied sromenve toakhe ob (faba 


" im y y! 
% ‘ * ey ol meg fe ee, Coen ace 1 Stee = * 
ty ia AC se OL NTs), GRE -) ARLES ies et f HONE S2h1 
a 
ERNST ee ee ot ee ae _ - 
UPAR yp 9s) pits aia 025 ere ee ie 5 CO Wy aebia Tye, f 


£ oon Ob MAW Son af Gre ae | | 


: ’ « Made) ee verte LLeOW : aie on 


Mian oe ee eS S ane th f Ly pig Pyne fete Beings: Js ee eee i “Ch ai 7 
Sur SR QRAPOST aS” att Ske Wek ~¢ Sadhe Sete ee le FL dh a ee ee | 

‘4 i 

j <pytecstng art a oT 


\ b i 

Let ; i, Bt ea ok eye: ear, , : Md athe (stg Pa Por a | 

SoG? i Eas [edd con) EE) % ay at Pe oat aii a Se ET AP cf rf te eee pty "i 
eet tare 


[fe oc o¢iteat stant onta 6 Ge PaO rere sent 


ee ; Weuksdon arge & os i et es ae 1% auf OO, < Bt wae bE 
‘ t. oi " rear sa! pe ya) 
¥ ue eau, {88 
TS 5 


hi ext et i feuge ogee ta CRB ype 
. a yi? . 


5 sey. 
rd i] 
a TvY, ehh 


Tetemen bo boas eisdaics. <ag engl 7 Bi) apes > res 2 o 


ay ha , 
LAO SNL SS, ao 


= £1575: = Mr. Darling °*CreEx:. 


AUNT es. 

Q. And the other times you depart from it you mean 
would be in the interests of the railway, the shipper and 
the consumer? 

As BYesnsei re 


Q . 


u 


Now, how are you going to bring that about? How 
are you going to have them attended to? 

A. Well, his rates are presumably protected in the 
first instance by the establishment of equality. 

Q. “Yespwyouw Have ‘sata vthat! Equality would be as 
fair to him as the shipper and the carrier but then when 
any departure from equality comes along, you say it injures 
him or it may injure him as a consumer,although it does not 
injure the shipper or does not injure the railway. Now then, 
you say, therefore, he should be considered, but how are 
you going to bring him into consideration? What is the 
machinery you suggest? 

A. Well, I don't know whether I understand your 
question; tear. 

Q. Well, I am trying to understand your brief. You say 
here the consumer. Now what are you £oOing te do ‘about 16? 

A. Under the present conditions, that is an injustice 
to the consumer, the existence of these rate anomalies. Now 
then, removing those we say that Substantially justice will 
be done to the consumer. If after that any particular 
consumer has a complaint he would, of course, be in the same 
Position asihepis today to raise it. 

Q. If all departures from the rule of mileage equality 
are ironed out, if all competitive rates are found to be 
just and equal and any other rates are found the same, then 
the consumer has no complaint. Is that it? 

A. We think that his position then should be satisfactory 


bit I would not disbar him from making any such Complaint if 
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he does that. 

Q. Well, he is not disbarred today? 

A. No, but he is not able to get the relief to which 
we say he is entitled. 

Q. But he is in ignorance of. his own right? 

A. He knows nothing about freight rates - I guess you 
could put it that way. 

Q. What are you going to do about it? 

A. Establish the equality to begin with. 

Q. I know that. We have established that hypothetically. 
We have equality now and then you yourself say "There must, 
however, be certain departures from it" which must be 
justified under certain rules? 

re * Yessir 

Qe)? Wellj°when ail) om that’ is done, then you find that 
the consumer has not yet been sufficiently considered and he 
may be suffering. But what are you going to do about it? 

If he knows it himself he could be heard, couldn't he? 

Ay 2 Tnas 1 std choy si 

Q. Then why complicate the situation by trying to 
introduce him where he does not want to be? 

A. We do not think he will find it necessary to make a 
protest, sir, if we were to establish him on a basis of 
equality to begin with. 

COMMISSIONER ANGUS: The only consumer grievance you 
would; consider that concerns him is that concerning regional 
discrimination? 

he Yess 

MR. EVANS: I think I might add our friends of the 
prowinces have for the past three years claimed they had very 
particular and principal interests in the interest of the 
Comsumer and in order to make clear to your lordship the 


position of the Canadian Pacific on this question of 
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equalization, I want to make it perfectly clear that the 
difference between the Canadian Pacific and the Province of 
Alberta or anybody else on the question of equalization is 

as to the practical possibility of complete equalization only. 
Our agreement with the principle goes a long way and I think 
it is only right that we should explore some of the fallacies 
we see in this total equalization scheme that is being put 
forward. 

MR. FRAWLEY: "Total" is your own word, Mr. Evans. The 
brief speaks for itself. 

THE CHAIRMAN: Is there anything left, Mr. Frawley? 
Supposing you have equality to begin with and you have a 
departure from it in the case of a competitive rate and that 
that is inadequate and is gone into and it igs found that the 
competitive rate is justified, when all that is done, then 
do you say:"What about the consumer?" 

MR. FRAWLEY: No, I think he has been taken care of 
Heceseariay inerriving at the point where the competitive 
rate is a right and reasonable rate. 

THE CHAIRMAN: Without being there to be heard himself? 

MR. FRAWLEY: Yes, without being there or counsel being 
heard: 

MR. EVANS: On page 5, Mr. Darling - 

THE CHAIRMAN: Then Mr. Frawley, we should not then take 
up any time discussing him either in the brief or outside 
or i? 

MR. FRAWLEY: Separately sir. 

THE Cia RMAN: Yes. 

MR. FRAWLEY: No, he has only been discussed because up 
to now he has suffered and we think he will not suffer. 

THE CHAIRMAN: He has suffered incidentally on account 
of the lack of proper regulation elsewhere? 


MR. .FRAWLEY: Yes, because in the last analysis he is 
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the only one that does suffer because he pays the freight 
rate, not the shipper or the man at the freight shed. 

THE CHAIRMAN: If you render justice to all shippers and 
to all localities, does that take care of the consumer? 

MR. FRAWLEY: It should, sir, yes. 

MR. EVANS: Now, there are two other aspects of this and 
I don't want to leave them. The first one is this; there is 
a Suggestion, is there not, on page 4, that one way in which 
the consumer is hurt by increases in rates is the pyramiding 
by the wholesaler and retailer in adding cost against a 
percentage increase in increased differences? 

fo aia LS SO. yes. 

Q. Now, on that point don't you agree with Professor 
Locklin's view of that? 

MR. FRAWLEY: I would almost say yes to start with. 

A. I don't know what Professor Locklin's view is. 

MR. EVANS: Then I shall be glad to read it to Vous. 
am reading from page 27 of his Economics of Transportation, 
China ecole .on: 

"It is said that freight rates are pyramided and a 

moderate increase in rates results in increasing 

prices by a greater amount. This pyramiding of prices 

is alleged to result from the practice of middleman 

and wholesaler of selling goods at a certain percentage 

over the price they pay. Thus, if a freight rate 

increase raises the price of a commodity to the retailer 
by 10%, the retailer sets the price on his goods at 

25% above cost and the 10% increase in rates increases 

the price to the consumer by 123%. The more often 

this process is repeated the greater becomes the 

cumulative effect of the rate increase. This pyramid- 

ing undoubtedly occurs as a temporary result of rate 


increases but the forces of competition tends to 
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eliminate it in the long run". 

Do you agree with that? 

A. Where competition is present. 

Q. Do you agree with that statement? 

A. Yes, where competition is present;while perhaps the 
prices might be knocked down again but, of course, the 
complaint here is with regard to goods which we receive from 
Eastern Canada which are not competitive, at least as far as 
freight rates are concerned. 

COMMISSIONER ANGUS: When you say "Where competition 
exists" do you mean competition between districts or between 
Carriers 

A. I don't know just what the submission had in mind, 
Sir, but 2 think perhaps it meant carriers. 

MR. EVANS: Well, it obviously means the competition 
between the producers of goods? 

A. I think that depends upon the circumstances and the 
economic conditions at the time whether we are in a time of 
rising prices or lowering prices. Competition is intermittent 
Or varies in severity. 

Op Adio that Pprotessor Lockiin said and all that I am 
asking you to agree with is "that the forces of competition 
tend to Rae Le Ane ehe--tone. run’ 2 Would your still: prefer 
not to agree with that or disagree with it? 

hb. Loptink its only ae case where compevition iis 
present - price competition; I might even limit it to that. 

Q. Now then, on page 6 there is another aspect of this - 

MR. FRAWLEY: I do not quite understand my friend Mr.Evans. 
Time and time again,as we went through the country,and we heard 
this complaint,it was from the Canadian Pacific that it was 
always ppeaitene that the retailer added to the freight rate, 
and that sometimes the freight rate increases that we were 


complaining of were after it had gone through the hands of the 
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wholesaler and the retailer, and I thought my friend 
Supported the proposition that the consumer paid more because 
of the fact that when the goods got into the hands of the 
retailer and wholesaler they added on their margin to the 


Preient rate. 


THE CHAIRMAN: I think you had better talk about it 


after lunch. 


(At 1 >.M. the Commission adjourned to 
resume again at 2.45 P.M. ) 


(Page 11585 follows) 
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- 11585 « Ottawa, Ontario, 
Tuesday, November 6, 1949 


AFTERNOON SESSION 


MR, H, Js DARLING RECALLED 
CROSS EXAMINATION BY MR. EVANS (Cont.) 


THE CHAIRMAN: Very well Mr. Evans. 

MR. EVANS: Q. On page 5 of the so-called 
"Regulatory Legislation" Brief, would you kindly direct 
your attention to that rather long paragraph which starts 
about one third down the page. 

A. Yes. 

Q. There you are speaking of the difficulty of assessing 
unjust discrimination, and you say: 

"A oa comparison of two different 

rates on similar movements in this view has no meaning 

unless at the same time there is some concrete evidence 

of loss or disadvantage." 

Then you say: 

"But to demonstrate loss or disadvantage 

of this nature involves going beyond the rates themselves 

and attempting the well nigh impossible task of assessing 

the value of what in many cases must be purely suggestive 

FACTORS ti. 4a" 

If I understand your Brief, what you say there and in 
the remainder of the page is a criticism of the present law 
which requires proof of unjust discrimination. 

What I would like to get from you is this: what have 
you in mind when you say that the proof of this involves 
the well nigh impossible task of assessing the value of 
purely subjective factors? 

A. In the first place, our criticism is directed toward 
the requirement that unjust discrimination be proven in 
cases of what are really regional discriminations. The 


other question you ask as to the subjective factors, they 
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Simply illustrated by the effect of the town of Simcoe 
cases, where the amount of detriment was shown, as I 
understand it, and the Board had to say: that was not 
sufficient. On whatever basis that was made - and their 
decision there might be quite in order = nevertheless it 
was not based on the actual difference in the rates. It 
involved going beyond the rates and deciding whether this 
was a disadvantage to the company involved. 

Q. Yes. And quite apart from the town of Simcoe 
case, which I am prepared to argue with you at some length 
if you desire, what I want to get from you is; whether 

you consider that the Board, as a practice, requires 
that something be evaluated in terms of money disadvantage? 

A, It may not always be money disadvantage. 

Q@. Well, do you know of any case, at any time, 
where the Board has based its judgment on a dollars and 
cents basis and has attempted to evaluate in dollars and 
cents the amount of the disadvantage? 

Ay (EL think the point was that it has made, its 
judgments going beyond those concrete factors, if I may 
put it thet way. 

Q. All I want:to get clear from you is, whether you 
wish it to be inferred from this part of your Brief that 
© disability of which you complain is due to the diffi- 


vy 


culty of proving a dollar amount of disadvantage or damage? 


A. I would say yes to that, if you were talking of 
regional discrimination or rates of general application. 
But it may be that in a case of unjust discrimination, as 
the Board has defined it, it does get down to a case of 
evaluating not only money loss, but the importance of 


Other factors. 


Q. When you say "evaluating money loss", do you 


assert that that its the practice of the Board in 
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determining whether unjust discrimination exists? 

A. I have not said that, no. 
. But I want you to say whether you do or not. 
I-have not said that. 


Then what do you say? 


= OO - fb 


No. 

Q. Is it so that in the case where a complaint 
of unjust discrimination is made that any proof of 
disadvantage short of purely negligible disadvantage 
is accepted, without attempting to evaluate it in 
dollars, as proof of unjust discrimination? 

AX YT think? that's" probable. 

Q. Yes. You do not infer that there had to be 
an evaluation which is a concrete evaluation of the 
damage claimed? 

ANY No} wet had? no ideavor that, 

Q. Now, coming down to the latter part of the 
page, you go on to say: 

"If rate differences on similar traffic in 
themselves are not to be considered prima facie 


evidence. =~"! 


and so on. And then you speak of these two alter- 
natives, and you say: 
"Hither the absolute amount of the detriment 
is to be conclusive, in which case the larger 
the shipper's traffic, the easier it will be for 
him to establish his case, and conversely for 
the small shipper; --" 
Now then, do you wish to convey there that the Board, 
in unjust discrimination cases, as a matter of 
practice, decided the case one way or another, 


depending on whether the shipper making the complaint 


is a large shipper or a small shipper? 
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A. No, but I think they whave called for the 
amount of detriment which could be shown. 

Q. In dollars? 

A. Not always in dollars, no. 

Q. Would I be putting it fairly to you simply 
to say: that they require there be evidence of 
a disadvantage not merely just a purely paper dis- 
advantage? 

A. It comes down to the other alternative, the 
relative disadvantage. 

Q. I want to take you past the first one. So 
I think we can agree that this first of the two 
alternatives is not what the Board in practice has 
accepted as necessary to prove unjust discrimination? 

A. No. I do not know whether they have ever laid 
down any line beyond which detriment is proven and 
beLow- witch at isnot. 

Q@. Have you anything in your mind? I want to 
get everything you have in your mind. Do you wish 
it to be inferred that the Board has, as a matter of 
principle, decided unjust discrimination cases on 
questions involving the size of the shipper? 

A. No, that is other than the effect, that if 
the size of the shipper is taken into account, it may 
involve either of these two alternatives. 


Q. Do you remember any cases where the absolute 


amount of the detriment has been ree ee 

Pie uaa Ora ee flO: SOG 

Q. When we come to relative amounts of detriment, 
that is your second alternative, you should say this: 
Should the relative amount of the detriment be con- 
clusive, then the Board would be in & position of 


having to examine the business affairs and the 
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financial standing of the complainant. Do you know 
of any case in which the Board, in an unjust dis- 
crimination case, has gone into the business affairs 
or into the financial standing of the complainant, 
or has suggested that it would be necessary to do 

so in determining whether unjust discrimination 
existed? 

A. It must have some nature of the complainant's 
business in such a way as to establish what his 
detriment is. 

Q. Of course, but is not the plain inference 
here that the Board has got to find out the amount 
of the detriment by examining the business affairs 
and the financial standing? 

A. That is pushing it to an extreme case. If 
they wanted to determine that detriment to any 
degree of precision, then that is what they would 
have to do. 

Q. You said when rate differences in themselves 
are to be taken, either one of those alternatives 
must be elaborated. And you say you don't know that 
they have done the first, and you are now saying that 
they might have to do the second. Now I am asking 
you whether you have ever seen any decision of the 
Board of Transport Commissioners which said that: 
before we can find whether or not unjust discrimin- 
ation exists, we must examine into the business 
affairs and financial standing of the complainant? 

A. I think you are interpreting very literally 
what is generally in there, ' Business affairs 
and financial standing. I don't think we wished te 


convey that there was an audit of their buSiness. 
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That would obviously be an absurd con- 
tention. We simply say we must evaluate what that 
detriment means in terms of the complainant's business, 
How else could they arrive at any decision? 

Q. The difference between us is in the use of the 
word "evaluate". I suggest to you that the principle 
adopted by the Board is to find out whether there is 
detriment, and if there is detriment, to find out if 
there is unjust discrimination. 

A. I could understand you if there was a meaning 
attached to the word "detriment". What does "detriment" 
mean? JI could agree with yout nm principle. 

Q@. Assuming we won't have an argument on what 

"detriment" means, I would agree with you that they would 
have to know what kind of business the complainant is in. 
But I suggest to you that the concept involved in this 
Suggestion in your brief is that the Board has to go 
out and evaluate in terms of dollars the financial con- 
ditions of the company and the extent of the detriment. 
Is that your view? Or do you wish to follow it up? 

A. I think you are just pushing the thing to an 
extreme. I have explained what we meant DY -Chatcrit 
involves an evaluation of what the detriment is relative 
to the complainant.They must know something about his 
business and how he is Supposed to have been harmed. 

Q. What has the financial standing of the come 
plainant got to do with it? 


A. Presumably detriment to a small individual might 


loom larger than the same absolute amount to some country-= 
Wide corporation. 

Q. Presumably; and I ask you if in effect the 
practice of the Board proves it is there? 


A, ‘° If the largest corporation in Canada complains 
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about a $10 detriment, I do not think the Board would 
attach as.much weight to it as if a farmer came up with 
the same detriment. 

Q. You would ask this Commission to adopt some new 
principle because you thought it was common sense? 

A. The new principle is to object to rates where 
there is unjust discrimination. 

MR. FRAWLEY: The Commission will have to study 
these decisions of the Board, and perhaps there will 
have to be an opportunity for Mr. Evans and myself to 
discuss those decisions of the Board. I refer now to 
page 48 of the judgment in the 30 per cent case, where, 
in review, the Board says, in quoting from the case 
entitled "Complaint of the Spanish River Pulp and Paper 
Mills, Limited, at pages 278 and 279: 

"In dealing with the question of discrimination, 
the matter of detriment, if any, to which the 
applicant is subjected by the alleged unjust dis- 
crimination or undue preference must be considered. 
Difference in rates is discrimination; but the 
prohibitions of the Railway Act in regard to dise 
crimination are prohibitions of unjust discrimin- 
ation or undue preference," 

Then, two cases further down, they again look at it 
in the case of "In Ontario Paper Co. v. G.T.R., 24 
CAR. 0. gr: | 

"No evidence was submitted that any rate 
advantage possessed by any competitor had rendered 
it more difficult for the applicant company to do 
business, and the allegation of unjust discrim- 
ination was held to be unfounded. 

Evidence is required as to how rates complained 


of react to the detriment of the applicant." 
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It seems to me, with respect, that it is getting 
very close to what the witness is telling Mr. Evans. 
And whether there must be an auditor put in is question- 
able. But the Board says: We must know the manner in 
which this detriment reacts to this man's business. I 
do not press it, but it is not the most satisfactory thing 
in the world. However, Mr. Evans is entitled to test the 
knowledge of the witness with respect to these decisions 
of the Board. 

THE CHAIRMAN: Would the task be easier if a 
formal order were adopted? For the future you say you 
must begin with equality? 

MR. FRAWLEY: Yes. 

THE CHAIRMAN: And then you say that any departure 
from that by way of special rate competition such as 
commodity rates, while these things are not bad in then- 
Selves, the railway would have to come and justify them. 
Laney hes iG? 

MR. FRAWLEY: Yes. 

THE CHAIRMAN: In that case, then, you would put 
the proof on the negative side. You would have the raile 
way coming to say: Now, we wish to put into effect this 
particular rate in this particular locality, and we have 
to prove to you that in doing so it will injure nobody. 

MR. FRAWLEY: Yes. 

THE CHAIRMAN: And do you think you are making 
the problem any easier of solution by doing it that way? 

MAO PRAWLEY: 9° T do* not’ lmow. I presume °" 
that we are going to get away from this present concept 
of unjust discrimination, 

THE CHAIRMAN: It seems to me that you make the 
procedure harder under the new scheme than it iS tOday. 


MR. FRAWLEY: I was simply pointing out what the 
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Board has done in the past and what they have inter- 
preted as unjust discrimination, it is because of this 
kind of decision. We want to get rid of it entirely and 
have a statutory equalization. | 

THE CHAIRMAN: No. You don't want to get rid 
of it. You want the railways to come and JUScCLI warty 

MR. FRAWLEY: That is right. 

THE CHAIRMAN: Then, where would you be? Here 
is equalization. Then the railways have certain regula- 
tions which they wish to introduce, say anew rate which 
is competitive, or which is a commodity rate, or whatever 
it i183 and you say: Oh no, you cannot do this. You 
must have equality. You must justify your act. And 
then they have to go before the Board and AUS bie y ple. 

Is that right? 

MR, FRAWLEY: It is a departure from equalization. 

THE CHAIRMAN: It is a departure. And would they 
not have to go through all this procedure, but only in 
& negative way, which would be much harder to do than 
in an affirmative way; because if you have a man who is 
injured, he could show it. But you would have the rail- 
ways proving that they are not injuring anybody. 

MR. FRAWLEY: We would have the railways proving 
that there are conditions there which warrant a departure 
from equalization. 

THE CHAIRMAN: But if you make it so difficult 
for the Board to handle the case now, how are you going 
to make it any easier for the Board to handle it when 
the shoe is on the other foot? 

MR. O'DONNELL: The same thing in reverse. 

THE CHAIRMAN: Take any rate you like which is 
& departure from equality and which is established 


according to your wishes and put into effect. Naturally 


BE es 
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there will be a hearing of the objections as there is 
today from all those who do not want to see this rate 

gO into effect. Then the procedure would seem to be that 
the railways must show how you are not hurt or injured in 
the locality. 

MR. FRAWLEY: No. I think the railways would be 
entitled to establish a departure. The Alberta 
submission says there are places -- 

THE CHAIRMAN: Are you getting back to the points 
which show in this discrimination? 

MR, FRAWLEY: I must put that up to the witness, 
Mr. Darling. I am anxious to know Whether, in our 
equalization scheme, there are departures from it other 
than there is a concept to what extent the Board's hands 
would be tied in dealing with it. 

THE CHAIRMAN: Would the Board be in any better 
position than it is today? 

MR. FRAWLEY: Oh, I think so. 

THE CHAIRMAN: Q. Then, will you tell me how? 

A. In the first place, the rates for which we have 
asked equalization apply to our class rates, commodity 
mileage rates, and the specific non-competitive rates, 
certainly not to all classes of these rates. The class 
rates tend to remain the way they were, apart from the 
horizontal increases or decreases, and they would require 


no justification on the part of the railway. 


Q. That is the case today, is it not? That is the 
way those rates go on today? 

a7 ious eient, att. 

Q. Now, under the new procedure, what would happen 
when the railway departs from any of these? 

A. It seems to me that it would have to make out a 


case, depending whether there was competition; they would 
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Just publish the competitive rates as competitive rates 
would be published, and that would be all there was to 
it. 

Q. What would he have to do? 

A. Show that there was no objection or that there 
was no unjust discrimination. 

Q. So, are you not back to where you are today, so 
far as evidence is concerned? 

A. Yes, but we have removed the historical dif- 
ferences in the rates to begin with which now cannot be 
attacked under the present rules. The Board may be 
concerned with unjust discrimination, but having removed 
these differences, they cannot be attacked, and we would 
then have cleared up that part of the majority of the 
complaints. 

Oo, bo phOughin dt wes.a proposal about unjust dis- 
crimination, and that you are pointing out the great 
GEL Cul typ. 

A. The great difficulty of attacking what we call 
regional discrimination. 

Q@. I know. TI am not extending it beyond regional 
discrimination. How would you.be any better off? 

A. There would then be no regional discrimination. 

Q. What do you mean by "regional"? 

A. There would be no difference in class rates or 
in commodity mileage rates or in specific commodity rates 
between regions. 

Q. You mean, dividing the country into two regions? 

A. Generally speaking, sir, yes. 

Q. Oh, I see. I didn't know you, Went to. that extent. 
But taking any one of those two regions, there would still 
be room for departure from the fixed rates? 


A. Yes, sir. 
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Q. Take in the Maritimes or Quebec or Ontario, 
there would still be cases where discrimination might 
be complained about. 

A. Unjust discrimination will still be prevented 
by the Act. 

Q. I know, but won't it need to be proved in every 
case, Just as it is today? 

BN NESS SLD. 

Q. Either by the railway saying that there is no 
unjust discrimination? 

A. No. Unjust discrimination would have to be 
proven by the person alleging it. 

Q. Just as it is today? 

A. Yes. 

Q@. Then why raise all these difficulties for us 
if you cannot remove them, or if you are bound to them 
anyhow? 

A. There would be differences in rates of different 
types which we would agree are improper in PrINnGiple § 
differences might evolve between two to fifty per cent 
in rates in certain regions. 

Q@. You are talking of Eastern and Western Canada 
when you say "regions"? 

A, Any area, sir. When we say that rates should 
be the same, that would apply to any area in Canada as 
Well as to the two regions. 

Q. But right today in a relatively smaller region 
in Eastern Canada, the railway may table a rate; and 
then any locality situated here or there may complain 
about the rate and say that it is unduly discriminatory, 
ey Ay NO Gs. 

A. Always. 

Q. Then how are you removing the difficulty? 
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A. We are not. We are leaving section 314 as it 


Q. But you would be going into a man's business. 

A. In particular cases. 

Q@. Are we. not consuming a lot of time in just 
pointing out what they are? 

A. It simply means that the differences which do not 
involve unjust discrimination and which would be other- 
wise justifiable would be removed, and one would not have 
to make audits unless unjust discrimination arose which 
the railways recognized as such. 

Q. You would have certain things put in such a way 
in the statute that they never could be changed; cone 
sequently there never could be unjust discrimination, 

A. There never could be, Anyway, the class rates 
today are the same as they were, apart from horizontal 
increases and decreases, the same as they were in 1900, 

I think in some cases there have been slight changes in 
the eastern town tariffs, but once they are equal, they 
are fixed at that level, and there is never any change 
in the commodity mileage rates, 

Q. Well, if there is never any change, there is 
never any trouble. 

A. Except that they are now fixed at different 
levels. 

Q. Yes. 

MR. EVANS: We are prepared to equalize. 

MR. FRAWLEY:Q.And the kind of unjust discrimination 
would remain after the full implementation of your 
equalization plan 

.#., Very much the same as they are today,actually. 

THE CHAIRMAN: Tee you are. Can you show me 


how you are going to create a simpler method of 
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solving the problem every time it comes up? 
A. We cannot abolish it. 
Q. Can you not tell me yes or no? Is it going 
to be by the same process? 
A. In the case of unjust discrimination, yes, sir. 
THE CHAIRMAN: Go on, Mr. Evans. 
MR. EVANS: I have to apologize for taking the 
time that I have. 
THE CHAIRMAN: You haven't taken it all yourself. 
I have taken some of it. 
MR. EVANS: I would say that this is 
germane, and I would ask your lordship to look at the 
substance of what is said in three or four pages of this 


brief. It amounts to this: regional discrimination in 


the past has foundered because proof of detriment 

was not available. Then they take up several pages 

in demonstrating what they think is the enormous dif- 
ficulty of evaluating what this detriment is. Ana by 
that process, and having created the impression that 
these difficulties are enormous, they say: Hereafter 
we should have none of these difficulties anywhere and 
we should have no regional discrimination, whether or 
not detriment can be proven. 

I am trying to convey through my cross-examination 
that this impression of the difficulties of proving 
unjust discrimination under the practice of the Board 
as it now exists is inclined to be a little misleading. 
I am not saying that in an invidious sense. But I do 
say that the build-up of this brief is such that these 
difficulties are vastly overrated. 

THE CHAIRMAN: Could you show us any cases which 


the Board had decided which would help us to get at the 
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principle which they would have put into effect when 
they hear those cases? 

MR. EVANS: I would be glad to do so. There are 
& number of cases. 

THE CHAIRMAN: By this time they must have 


evolved some principle. 


MR. EVANS: The principle is merely that the 
detriment be proven. The amount of the detriment is not 
evaluated in dollars. They simply say: If a person can 
prove he is at a disadvantage or detriment, that is 
enough for us. It is a vastly different situation. 

THE CHAIRMAN: There would be some procedure now, 


for the disposition of it under the present Act. 


MR. EVANS: Q@. I am suggesting that there are not 
these difficulties. 

A. tt has now got to be a aifficulty which existed 
before it can be attacked. 

COMMISSIONER ANGUS: Q. Is not your argument that 
the Board does not face either of the two difficulties? 
Therefore it is understandable that you wish to avoid 
these difficulties, and the reason for having the regional 
differentials which you dislike, is it not possible that 
these regional differentials were tolerated because of other 
reasons, reasons other than evaluating the conditions which 
you describe? 

A. I would not want to convey that impression in the 
words you use, 

Q. And you say: 

"It 1s understandable that rather than become com- 
mitted to either of the above courses of action the Board 
Should have taken the position that regional comparisons 


of rates by themselves were irrelevant to the problem of 
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discrimination." 

A. Yes, sir, as applied to regional discrimination. 
I think that is really an illustration of the difficulty 
which the Board faces in approaching it from the stand- 
point of unjust discrimination. 

Q@. Has not the Board rather assumed that regional 
differences were justified, anyWay? 

A. Well, that is the difficult point in attacking 
them. But they are not required to be justified to begin 
with; and instead the Board might turn to the railways 
and say: Why should these not be the same? And then 
turn to the shipper and say: Why should they not be 
different? 

If there are good reasons why they should not 
be different, I do not think the Shipper can get very 


far under that set-up. 


(Page 11600 follows) 
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MR. EVANS: I think I might sag -DPVP Angus y that 
your question points to exactly my difficulty, because it 
is alleged to be the failure of the Board to face up to 
these alternatives, neither of which they have to face up 
to in any unjust discrimination case as I see it today, 
that led them to the position thet the Brief suggests. I 
think s question was put by the Chairman earlier, and he 
referred to Section 319, and I think it is worth reading 
this Section of the Railway Act: 

"319. Whenever it is shown that any railway 
company charges one person, company, “Or classVer 
persons, or the persons in any district, lower tolls 
for the same or similar goods, or lower tolls for 
the same or similar services, than it charges to 
other persons, companies, or classes of pewons, or 
to the persons in another district, or makes any 
difference in treatment in respect of such oampanies 
or persons, the burden of proving that such lower 
toll or difference in treatment does not amount to 
an undue preference or an unjust discrimination, 
shall lie on the company." 

Then, if I might turn to page 6 of this Brief on 
"Regulatory Legislation", I am afraid T am on much the same 
sort of question, but I want to boil it out as much as 
possible. The suggestion there tS, OT LS tno y “tha tone 
of the difficulties of meeting this test of unjust discrimins- 
tion is that there is what you vcel Pen stemigation tof +41] 
general complaints, and thet the total impact of any differnec 
in rates can be subdivided into such minute fragments thet 
they can be ignored for all practical purposes. Do you wish 
it to be implied from that that when it comes to regional 


complaints the Board atomizes or subdivides these complaints 
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into such small fragments as to Give the impression that 
in these fragments they are unimportant? 

A, In that connection, we might harp back to our 
famous town of Simcoe case. The Board insists that the 
particular detriment be shown, and in that case we have 
already discussed, in the application of the town of Simcoe, 
the complainant showed some detriment, which was admitted 
by the Board, but no sooner had that been done than it 
became apparent that the issue must be decided on other 
grounds, because other towns did not have town tariffs,. and 
if this particular complainant were Satisfied, it would 
involve the whole rate scale as a whole. In other words, 
the whole nature of the complaint was one of a general 
complaint notwithstanding the requirement that the complain- 
ant show his particular detriment. 

Q. Is that all you have in mind ‘as to atomizing the 
complaints. - 

A. Where the particular shipper complaining of a 
regional rate difference is required to show his detriment, 
Divnink thst. te. the meaning intended there, 

Q. Does not the accuracy of that comment, or the 
propriety of that comment, depend on whether the Board 
really does subdivide the complaint down into dollars and 
cents eveluation? 

A. They do not subdivide them down in actual practice, 
They deal with se small one as it comes up, and unless there 
is almost a mass movemant to show detriment, then it is im- 
possible to attack two regional rate scales, 

Q. "Atomizing grievances has the effect of making it 
easier for the large shipper to establish the validity of 
his complaint." Isn't that a plain suggestion that they are 


evaluating this complaint on the size of the Shipper? 
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A. if a Large firm is located in a small town 
and has no town tariff, it seems to me that your case 
would be that that would perhaps call for the extension 
er itown tariff privileges to that point, but I am not 
sure that the case of shipping in a small point would be 
sufficient to upset the whole rate structure. 

Q. Upsetting the whole rate structure - 

A. Abolishing the distinction between town tariffs 
and standard rates, in the case mentioned. 

Q. Apart from the town of Simcoe uae can you 
point to any practice of the Board of atomizing grievances 
in the way that you suggest on page 6? 

A. I am suggesting,not that they have done this 
substantively, but by the requirement showing a parti- 
cular shipper's complaint, the effect is to do that. 

Q. You say that because they want to be sure that 
a complainant has received some detriment, that that is the 
atomizing process to which you object? 

A. In the case of regional discrimination, 

Q@. In the Town of Simcoe Case, you adhere to 
the view that the Board was not moved in that case to find 
as it did because of the 50 year delay there had been in 
raising the question. 

A. I think the reason given for not acting in the 
Simcoe Case was that the issues were much wider than stated 
by the complainant; in other words, only holding that one 
particular item of detriment against the town tariffs as a 
whole, the Board did not feel like abolishing - - 

Q. Well, I can only refer you to page 330 where 
they measure the hardship and detriment by the fact that it 
had not been introduced for a great many years. Then, if 
you turn to page 9,you there begin to deal with the principle 


of having the statute maintain a relationship in rates, and 
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you point to the Maritime Freight Rates Act without adopting 
the principle of that Act otherwise, in these terms, at the 
top of page 10: 

"The significent point of this section lies in 
the nature of the directive given to the Bosrd which is not 
paralleled anywhere in the Railway Act. The Board has been 
directed to maintain certain relationship between the rates 
in two regions," 

Now, I suggest to you that the Board is directed to 
do nothing of the kind in the Maritime Freight Rates Act. 

I suggest to you that the Board is directed to maintain rates 
in one region 20 per cent. below what they were or would 
otherwise be. 

A. Isn't that a relationship between rates? 

Q. Not in two regions, in one region, 

A. Well, it amounts to two regions; you cannot 
have a relationship without two regions. 

Q. You cannot have a relationship between rates 
normally and reduced rates in one region? 

A. I understood you to say there was no Feratvironshni ys 
isn't the relationship that the Maritime rates should be 
80 per cent. of the rates in Ontario and Quebec? 

Q-@ Noon Then tyou Go on and say, “The effect of this 
provision is to alter fundamentally the Board's responsibilities 
in rate regulation," and then further dow, "It is submitted 
that the Railway .ct should be amended so as to establish 
the Board's responsibiltiy with pegard wolcthe :form of: ‘the 
rate structure on a basis similar to that which it now hes by 
virtue of the Maritime Freight Rates Act." 

Are you wishing the Commission to understand that 
your interpretation of the Maritime Freight Rates ict is that 


that Act prescribes the form of the rate structure? 
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A. It prescribes the reletionship of rates which 
must exist. 

Q. It prescribes, does it not, an amount of 20 per 
cent. below normal rates? 

A. Normal retes, and the normal rates are those 
rates in Ontario and Quebec, 

Q. Well, there is no use asking you about the Act 
because I do not think that is to be found there anywhere. 

MR. FRAWLEY: Are the Maritime rates not 20 per cent. 
below Ontario and Quebec? 

MR, EVANS: They are 20 per cent. below what they 
were on the date of the Act in the Maritimes, 

MR. Covert: I would not profess to know 3s much as 
the railway counsel could tell the Commission, and I think 
perhaps they could correct me if I am wrong. My under- 
standing is that the rates in the Maritimes generally were 
the seme in 1927 as were in effect in Ontario and Quebec, 
There were, however, some rates in the Maritimes which 
were lowered, and if there were any lower rates, those 
lower rates would still be in effect, and be 20 per cent. 
less by virtue of the Maritime Freight Rates Act. I would 
like to know if, generally Speaking, the Railway counsel 
will agree with that? 

MR. EVANS: Well, I do not know what the differences 
were, but I know that the Act’ makes it perfectly clear 
that there was to be substituted for the existing tariffs 
thet were in effect on the date that the Act went into effect, 
other tariffs that were to be 20 per cent. below, and that 
the rate-making mechinery under the Act was to go on by in- 
creasing end decreasing in accordance with cost of transporta- 
tion, and that was under 32B, and by changes made under 32C 
the relationship to be retained was that the rates to be 


charged should be 20 per cent. below what the Board should 
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find to be normal rates, 

THE WITNESS: What sbout the preservation of those 
Statutory advantages? Doesn't that call for a 20 per cent. 
reduction? 

MR, EVANS: I would be glad to ergue that with you, 
Dut To want to finish = 

MR. FRAWLEY: There were schedule A rates in the 
Maritimes, es I understand it, and they were in force in 
the Maritimes, 

THE CHAIRMAN: Are they still in: force there, sub- 
ject to the 20 per cent. reduction? 

MR. FRAWLEY: Yes, 

MR. MATHESON: My understending is thet the schedule 
A vates in effect in the Maritime Provinces as reduced 
by the Maritime Freight Rates Act, would be subject to 
further reductions to the same relative extent if the 
Schedule A rates in Ontorio and Quebee were reduced or 
the reductions in Ontario and Quebec disallowed under 


Section 8 of the Maritime Freight Rates Act. 
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MR EVANS: That is not because the Act fixes 
the form of the rate structure; that is because you could 
not preserve an advantage if you wore going to permit the 
railways to make similar reductions generally elsewhere. 

‘THE CHAIRMAN: Yes. Well, I think section 8 of 
the Maritime Freight Rates Act makes it very clear that 
the intention is to preserve an advantage. 

MR EVANS: Preserve 20% advantage. 

MR O'DONNELL: On those that came in in July 
1927. 

MR EVANS: It has been said that the Act pre- 
Scribes the form of the rate structure, and I say it does 
nothing of the kind. It does not purport to change the 
form of the structure at all, it just reduces and gives 
that preference. 

THE CHAIRMAN: All right, go on. 

MR EVANS: Thank you, Mr. Darling. 

COMMISSIONER INNIS: Q. At the bottom of page 6, 
Mreebarliingss imathis last brief, you say atomizing agree- 
ments has the effect of making it relatively easier for 
the large shipper. I wondered why you deliberately left 
out any reference to the large railway. 

ae ‘How do you mean, sir? That the railway would 
prove unjust--- 

Q. Make it easier for the large railway to establish 
the validity of his position without using complaint? 

A. I had in mind mainly the shipper's position 
there, sir. 

Q. Throughout this you assume that the railways are 
more or less a base from which you proceed? 

A. I think so, yes, if I understand what you mean. 

THE CHAIRMAN: Has anybody else any questions? 


MR O'DONNELL: I have a few questions, my lord. 
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CROSS-EXAMINED BY MR O'DONNELL: 

Q. Mr. Darling, the equality of rates paperwise,I 
think we can agree is one thing, and the actual effectual 
equality and practice might be quite another thing? 

Ne. Thatiisttrue: 

Q. I think it has been said by others, and I assumed 
you might agree, that absolute equality of rates is some- 
thing that is impossible of achievement in actual practice? 

AG» LiSUppose that Ist#obvicusralso. 

Q. And I think we could agree that during the course 
of the years, and particularly by reason of these rate 
changes, increases which have taken place in the last few 
years, the spread between the levels of rates which had 
previously prevailed east and west has been closed very 
considerably? 

A. I don't know that I would go along with the "very 
considerably", but there has been a trend in that direction. 

Q. They are much closer now than they were ten, twelve, 
fifteen years.ago? 

A. There have been changes. 

Q. Now, I think you would also agree that, 
when endeavouring to weigh the advantages or disadvantages 
of any region or section, all the rates then in effect and 
their effects revenuewise should be considered? 

A. I think we suggest that. 

Q. And that ,you would agree would prevail not only 
when you were making comparisons east and west, possibly, 
but also in the case of Alberta as a region, comparing it 
with other regions? 

A. I do not quite see -- what do you mean by that? 

Q@. Well, if you are going to “..;compare the advantages 
of Alberta, or, rather, if you are endeavouring to compare 


Alberta's position transportationwise with that of other 
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regions, then you must compare the whole picture? 

A. Well, we are not trying to equalize transporta- 
tion conditions; we are equalizing the level of rates. 
Now, just how that--- 

Q. Well, that is part of the transportation problem, 
is it not? 

A. Well, it is a different matter from the equal- 
izZavuion Of. ratesn ei think: 

Q. That may be. I am just saying that if you wish 
to consider the advantages, or, rather, the disadvantages 
of Alberta from the point of view of the freight rate 
structure, and particularly from the point of view of the 
rates which prevail in Alberta traffic, as compared with 
Some other region, then you must look at the entire 
Situation? 

A. Did we not do that in the exception that we 
permitted to equalization. 

Q. I am asking you if that is not what you must do? 

ee Ss 

THE CHAIRMAN: What have you in mind, Mr. 
O'Donnell, as these other circumstances? 

MR O'DONNELL: I have in mind, for instance, that 
a certain portion of their traffic travels on Crowsnest 
Pass rates and depressed livestock rates, and things ore 
that kind -- that we must takethe advantages and the dis- 
advantages when endeavouring to arrive at the relative 
position of Alberta with other regions in the country. 

THE WITNESS: I do not see how that affects the 
proposition of equality. 

MR O'DONNELL: Q. Well, this Commission is to 
look into the various economic, geographic and other dis- 
advantages under which certain sections of Canada find 


themselves in relation to the various transportation 
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services therein: 

A. Well, isn't the answer that I--- 

Q. All I am asking you is, -in weighing the dis- 
advantages under which Alberta may think it has its 
transportation services as compared with other regions, 
whether the whole picture should not be looked at? 

Aw Well, Wothink Phave answered you’ twice ion’ that. 

Q. Do you agree with that or do\ you not? 

A. DL will refer you to page 18 in section (f) follow- 
ing where we state what differences in regional conditions 
should be taken into consideration. 

THE CHAIRMAN: Q. ° That is) im the other Dreier, 
is it? 

Mowe inatweomin -one. sams Drie, six. 

MR O'DONNELL: Q. Page 18 what? 

A. In that section (f) following, where we discuss 
the possible departures from regional equalization, and 
that includes, I believe, all the advantages and dis- 
advantages. 

Q. That is all I am asking you to agree to. Now, 
would you also agree that a region whose traffic consisted 
of a large percentage of low-grade traffic moving at very 
low rates, and a small percentage of high-grade traffic; 
ought to expect to be charged a relatively higher rate on 
the small percentage of high-grade traffic than a region 
where high and low-grade traffic maintained an even balance? 

A. Once again, only where you produce regional dif- 
ferences of the type we have described there, and in that 
case we would not make the distinction between the low 
and the high grade, but would make the regional difference 
apply equally to all traffic within the area. 

Q. Were you here when Mr. Moffat testified for 


Manitoba? 
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As. Forosome of the time. 

Q. Do you remember his Exhibit 326 and the study 
that he made in connection with it? 

A. No, I do not remember. What was the particular--- 

Q. Well, he made a study and arrived at the conclu- 
Sion that there was a difference under the present rate 
structure of I think it was 3.2% as between east and west 
today. Have you made any study such as that? 

ee ro 

Q. Nor have you made any such study with respect 
particularly to Alberta's position? 

Mia. NGS 

Q. And you have no study showing the amount of 
traffic which moves in Alberta itself and in and out of 
Alberta and the rates at which it moves? 

A. That would be rather a compendious study, but we 
certainly--- 

@. You have not anything like that? 

At. .NOw 

Q. And your study from the point of view of comparing 
rates has been restricted to an examination of the class 
rates, for instance, which you set out in the appendix to 
your brief, comparing the class rates -- I think you took 
the class rates -- in the different regions? 

A. Well, I have looked at the commodity rates and the 
competitive rates. I have made some study of all the rates. 

Q. But you have no figures showing the extent of the 
movement of the traffic on those various classes? 

A. We are waiting for this way bill study for that. 

Q. I see; all right. Now, assuming that you ask this 
Commission to conduct an investigation into the matter of 
equality, and assuming that the investigation showed that 


the Board of Transport Commissioners had under its adminis- 


ae 
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tration through the years brought about a situation 
whereby it has achieved substantial parity of levels 
within the limits that I think Mr. Moffat said was about 
3.2%, and Dr. Britnell agreed might be rough justice in 
connection with that problem, as between east and west, 
and taking all the rates and all thefreight rate revenues 
and the service performed in each region, what would be 
the position of Alberta with respect to revising the rate 
structure? Would you still wish--- 

A. We would still go along with the Canadian Pacific 
and perhaps a little further in. asking for equalization. 

QQ. You would still advocate..an. entirely new rate 
structure, putting into effect these suggestions that you 
have, which I think we could agree would undoubtedly 
involve a very protracted study? 

A. dy do not. agree with that.at ail. 

Ose You-doenor think1t. would? 

fap Not at.all. 

Q. And which might involve a considerable number of 
rate increases, in the west even? 

A. Itimight involve rate adjustments of one.sort or 
Che, other....iado net agree that.it would. be,a-question of 
study. You are dealing with class rate scales, which are 
not based on any study of traffic movements particularly. 

Qs Well, now, you made some reference to the I.C.C. 
as having imposed flat maximum increases in certain cases, 
and you are aware, are you not, that that resulted, on my 
instructions, in increases in the class rates and on many 
commodities which ran as high as approximately 80% since 
1946? 

A. The horizontal increases in the United States? 

Aimee eerie 


A. Well, there have been increases aggregating up to 
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66%, I believe. 

Q. Yes; and by reason of having imposed maxima on 
certain commodities, the general percentage increases 
required to produce revenue on all other commodities 
were considerably in excess of what they would otherwise 
have een: 

hh. EF do not’ think I have noticed where’ they'have 
made that statement. 

Q. Well did you look’ into’ the citect-of those 
Various, Increases? 

Awe L Nove what ‘the Increases prescribed’ were 
horizontal increases for a great many rates, with limit- 
ations, but I do not recall any statement that the per- 
centages were altered considerably by virtue of the maxima 
imposed. 

Q. Did you compare the changes in the class rates 
since 1946, or even in any commodity rates, and did you 
see that the increases were cumulatively greater than the 
general percentage increases? 

ho” 6h dor nop think IT understand *your question. 

Q. Well, by reasondf maxima having been fixed on 
certain commodities, and by reason of making those in- 
creases less than the general percentage increase granted, 
the additional revenue had to be found some other way, did 
it not? 

A. “LE suppose that would fellow. 

Q. And would not that result in other commodities 
than those which had the maxima on them having to carry 
higher increases than would otherwise have been the case? 

A. That would follow logically, but I am not aware 
that it amounted to anything that the Commission took 
MOVLCC OL. 


Q. Well, you did not look into it yourself? 
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A. I have looked into the increase cases, some of 
them. 

Q. Did you find any commodities that had increased 
Since July 1946 by approximately 80%? 

A. I cannot say that I recall just that, no. 

Q. Well, if you did not look at it, then I won't ask 
you any further questions about it. Now coming back to 
your suggestion and to the discussion which you had with 
the Chairman and with Mr. Evans concerning equality and the 
various exceptions which you say might be justified, if I 
understand your proposition correctly it amounts to this, 
that your suggestion is that the Board conduct a study 
now, and that all these rates that you are Speaking of be 
made equal, and that after that has been done, then that 
such exceptions as may be warranted can be handled by the 
Board and would have to be justified by the railways as 
and when they were put into effect; is that it? 

A. I do not say that the railways would have to 
Justify every exception, but there would at least be a 
basis for judging in such exceptions which did arise after- 
wards. 

Q. Isn't that merely the reverse, the procedure which 
is in effect today but in reverse, as the Chairman suggest- 
ed to you? That is, the Board would not avoid any work for 
ites li? 

A. It would not take upon itself any extra work after 
the equality had been arrived at. 

Q. Well, now, on the assumption that the exceptions 
which are presently in force are justified or are justi- 
fiable, wouldn't we be right back, after doing a “lov of 
paper work and a lot of study and a lot of reviewing,” right 
back where we are today, practically? 


A. Well, if you mean that the study would reveal that 
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the exceptions were now justified, I might refer you to 
Appendix C, which is on page 54, showing the difference 
between western distributing and eastern town tariff 
rates, and are you saying that the study would find that 
each of these figures now would be justified, and all 
these other differences--- 

Qs.) Well, there are a lot of paper rates in there, 
Bre mcnere o.b? 

As. 1. do not. aknow. .. They are.all ‘rate scales. I do 
not know how much they are used. 

Q. You do not know how much traffic moves on them 
or--- 

A. I would not say the eastern town tariffs were 
paper rates. 

O.e Possibly notyebut seme of the others. In any 
event, wouldn't we be right back where we are today, as 
far as the problem of exceptions to equalization is con- 
cerned? 

A. No, indeed. You would have removed all these 
differences which there was no adequate justification for. 
Q. Well, but the exceptions that would prevail 
under your suggestion might quite well be such as would 

allow for those very differences as they stand today? 

AopiWed Lealet vs wakeue case; Jet us Take ia commodity 
mileage rate on wool in eastern Canada and the same thing 
in western Canada. Now, we have said that those should be 
equalized. Now, what exceptions are you saying? 

Q. Iam just asking you,if an exception were to be 
claimed by the railway under your scheme, whether the 
railway would not have to go back to the Board and justify 
the exception, rather than,as the situation is today, 


having the rate in and allowing somebody else to complain? 
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A, I think you are confusing the idea ‘of exception. 
We are only advocating what in large part the railways 
themselves have proposed to do. 

OQ, Yes, that: ast rue, 

A. The exceptions come in the case of particular 
rates, and if they were a competitive rate, as we Say, the 
rate would go in just as other competitive rates, and 
there would be no necessity to appear and argue with the 
Board as to the justification for that. 

Q@. Well, that is the situation today? 

mm )Thatewsrnient 

Q. And the situation after going through your scheme 
of equalization would still be that, would it not? 

A. Excepting that the rates would be changed and 
equalized, 

Q. But if an exception were to be put in under your 
Scheme, then the railway would have to Justify the exception 
upon somebody else's complaint? 

A. We have said that cost of service and density of 
traffic were not justifiable exceptions. Now, if you can 
think of any exceptions that would be required outside of 
that -- there is competition, there is the particular move- 
ments like export rates and that sort of thing; those would 
all be left pretty much as they are now; aS between types 
they would be equalized. 

Q. And how much better off would we be than we are 
today, from the point of view of the practical solution of 
alleged discriminations? 

A. You would have removed these discrepancies which 
are now based on reasons which cannot be supported. 

Q. In your view? 

A. Well, I believe the railways are more or less 


according to that view, yes. 
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Q. Some of them, in some cases, yes; but in your 
view there are more than the railways think? 

Ay What 2s) 'rtenv. 

Q. And those, we could agree possibly, have been 
reviewed through the years by the Board of Transport 
Commissioners, and the reasons for them explained many 
times? 

we “ney have come up trom: time to-vime,; but 1 do 
not think there has ever been an attempt of the Board to 
justify them. The Board has merely been concerned for 
people to show why they should not be as they are. 

Q. Well, do you agree with this, that as far as the 
different standards entered into, or effective rates based 
thereon, the Board has said that there are justifications 
For rvs rercnt™’ raves tin Gditrercnit sections forvidentical 
mileages? 

A. Of course, we do not agree with that. 

Q. No, but you will agree that the Board has taken 
that position and has reviewed those differences? 

A. It is common knowledge what the Board has done. 

MR O'DONNELL: I think, my lord, that possibly 
Mr. Evans has covered the rest. I might just refer, how- 
ever, to the numerous cases fherein the Board's point of 
view with respect to discrimination has been set out. 
They are conveniently to be found at page 47 to page 51 
of the 21% case. There is a whole array of those judg- 
ments, and I do not think that I need say anything more 
than refer to them. 

THE CHAIRMAN: Do you know whether this 
section 319 has ever been made operative ever been in- 
voked, Mr. O'Donnell? 

MR O'DONNELL: I think that has been reviewed 


many times, my lord 
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THE CHAIRMAN: ‘And 320, then, of course, 
follows on. 

MR O'DONNELL: Yes. And the other day your 
lordship asked whether the words "under substantially 
Similar circumstances and conditions" had been reviewed. 

THE CHAIRMAN: That is in 314. 

MR O'DONNELL: Yes. Your lordship will find at 
page 50--- 

THe CHATRMANs 9 NO.“ T dtdenot? ask: that, 

MR O'DONNELL: The other day. 

THE CHAIRMAN: No, what I asked the other day was 
whether the words "passing over the same line" had been 
Gee Teeur 

MR O'DONNELL: At page 50 of the same judgment 
there are a number of cases cited. 

THE CHAIRMAN: On what? 

MR O'DONNELL: On those words "under substantially 
the ‘same conditions". 

THE CHAIRMAN: Well, that is not the point. My 
reference to those words "Substantially the same condi- 
tions" and so on was a question addressed to Mr. Frawley, 
whether he would strike that out of the section or not 3; 
but what I am seeking advice upon is whether there is an 
interpretation of the words "the same line or route". 

MR FRAWLEY: I still have to address myself to 
that. 

THE CHAIRMAN: I thought maybe Mr. O'Donnell was 
going to give me something. 

MR. O'DONNELL: No, I haven't at the moment. 
I will endeavour to find something on that too, my lord. 
Tiacews alle T have= vorask. 
MR SINCLAIR: As to section 319, my lord, I think 


one of the cases that is of interest is Conrad Mines v. 
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White Pass and Yukon Railway, reported in 11 C.R.c. 138. 
That was dealing with the old section which was 77 of the 
Old Railway Act, which is now section 319, and it was held 
that the railway had not satisfied the onus on them in 
that case. 

THE CHAIRMAN: While you are on this, not to 
create any discussion at all, but in section 320, in the 
next to the last line, there is the word "unduly", which 
appears to me to be a very peculiar word, 

MR SINCLAIR: I will be glad to look that up and 
see if I can find a case, my lord, that turns on that. 

MR FRAWLEY: On the same page of Coyne, my lord, 
from which Mr. Sinclair was reading, there precedes it 
another notation of rather a different sort. It says: 

"Notwithstanding the provisions of section 319, 

the Board has held in regard to commutation and 
excursion rates that the party who alleges that there 
is unjust discrimination should give ‘some affirmative 
evidence that the exercise of the company's discretion 
in unfair, unreasonable or results in discrimination.'!" 
And theicases cited are Toronto v. Grand Trunk, 11 C.R.C. 
370 -- these are all in Coyne at page 323 -- Winnipeg 
Board of Trade v. C.P.R., 36 C.R.C. 100, and Esterbrooke 
Limited vencanad:; 37 ok: Canta ke 

MR SINCLAIR: The most recent case of all, my 
lord, is also there in Coyne at page 423, and that is 
Alberta Motor Transportation Association v. The Railway 
Aeasocdavionsr5S4 °C Ri ceoT.Cs 165, vatel69. 

MR FRAWLEY: It does not say what it decided. 

MR SINCLAIR: It is in ac lade the proposi- 
tion of the early case L.cited, vto Ba wae that proposi- 
tiom hadebeen ineeffect. 


THE CHAIRMAN: 54 Canadian Railway Cases? 


MR SINCLAIR: Yes, 16 at 169. 
ha 2 (Page 11628 follows) 
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MR. FRAWLEY: Then my lord, I just have one more which 
is not cited - Plunkett & Savage v. Express Traffic 
Association. 

MR. EVANS: That is the one that Mr. Darling put on 
Lae record ., 

MR. O'DONNELL: That was cited the other day. 

MR. FRAWLEY: Not in the same connection that I am 
citing it. Plunkett & Savage v. Express Traffic Association, 
28 C.R.C. 402 at 406 and I read these five lines: 

"Mere mileage comparisons, therefore, between 

different sections of a railway need to be 

Ssupporced Dy some evidence as to slmilarity, if 

not identity of conditions before that prima 

facie case is made out which shifts the burden 

to the transportation company". 

MR. SINCLAIR: That is what it says in the section. 

THE CHAIRMAN: Does that case deal with Section 319? 

MR. FRAWLEY: The citation that I have does not show 
whether it is dealing with 319 but it speaks about the 
burden on the transportation company. I would take it from 
that. it. did. 

MR. O'DONNELL: My friend might have read just a few 
more) lines . 

THE CHAIRMAN: I just want to make sure where you are. 
When you advance the principle of equality in a freight 
rate structure, as you. do,.- mileage equality, you do not 
only advance it as between the Eastern region of Canada 
and the Western region or do you make it applicable all 
over Canada? 

MR. FRAWLEY: That is what it results in. 

THE CHAIRMAN : One hundred miles in Nova Scotia must 
be the same as one hundred miles in New Brunswick? 


MR. FRAWLEY: That is right, all other things being 
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equal, 

THE CHAIRMAN: It is not only one hundred miles in 
Alberta? 

MR. FRAWLEY: Of course the Maritime Freight Rates 
Act comes in in New Brunswick. 

THE CHAIRMN; Yes, it gives the 20% rebate. That is 
a different question. 

MR. O'DONNELL: Just ahead of the short extract which 
my friend read which began "Mere mileage comparisons, 


i 
. 


therefore appears these words: 

"Mere rate comparisons are not conclusive. No 
inferences can be drawn from mere comparison of 
distance on different portions of railways. Where 
a complaint of discrimination is raised on mere 
comparison of distance, the Board has held that 
this should be supported by other evidence. 
Without exhausting the generality of evidence, it 
has been held that circumstances in relaticnita 
COs THOT construction, maintenance and Operation, 
volume of traffic etc., are material. Mileage 
alone is not a rigid yardstick of discrimination” 


Then there are twelve lines ahead of those that my 


friend read. 


EXAMINATION BY MR. COVERT 
Q. Now Mr. Darling, what I wanted to find out was 

to get down to the root of Alberta's case, if) Ietould.4) News 
as I understand it you say that if there is a Shipper in 
the East and he ships a carload of peas 200 miles, we will 
say, at 60¢ a hundred weight and there is a shipper in the 
West who does the same thing for the same distance and pays 
a rate of 70¢, now what you say is that because the shipper 


in the West cannot show unjust discrimination he cannot get 
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the 60¢ rate? 

A. Not ina proceeding trying to prove unjust 
discrimination. | 

Q. Now, you say that if both Shippers were in the same 
region it would be easy to prove unjust discrimination? 

MesuNO, Ledon!t co thay far, Mr. Covert. I think that 
unjust discrimination is much more narrowly defined as there 
must be some connection between the two Shippers. 

Q. If the two shippers were in the same town and in 
the same circumstances today and in the same region you 
could not have a 60¢ rate and a 70¢ rate for either? 

A. And as a matter of fact you would not likely have 
the difference if they were in the same region... Today the 
rate is the same in Manitoba and British Columbia. We are 
merely saying it should be extended. 

Q. Again, as I understand it, what you say is that 
if there was equalization of the rates between the East and 
the West then this difficulty would not arise. You would 
start off with equality and there are a lot of these cases 
in which you would have to prove ynjust discrimination, that 
is, regional discrimination? 

Aa shat Leyereht . 

Q. Now, there was one other phase of the matter. I 
don't want to go over Vole “all lacaing. but dealing with 
competitive rates, you recall - I have not the page of the 
brief before me, but I think it has been thrashed about so 
much that you will recall it. You said that this should be 
under the continuous study of the Board of Transport 
Commissioners as to the extent of the competitive and the 
compensatory nature of the rates. Now, I want to find out 
just what you have in mind as to how the Board would deal 
with the problem of determining the compensatory nature of 


any freight rate. What do you Suggest they do? 
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A. I have not formed any opinion as to any formula 
that might be used in that case. iImthink*I said before, that 
naturally,in the course of this, they would begin by 
certain rule of thumb methods more Or less to uncover, if 
you like, those rates which might be non-compensatory, but 
there may be different conditions depending on the type and 
volume of traffic involved. TI have no formule. to recommend. 

Q. That is what I wanted to fina out. You are not 
Suggesting that they make examinations of costs in each 
compensatory rate, the cost of movement of the goods? 

A. Not in the case of these increases, no. 

Q. I suppose tthey might apply several tests, rules of 
thumb, as you call them, for instance per ton mile and per 
car mile and perhaps a percentage of the normal rate? 

A. That would be possible, yes. 

Q. Now, do you know whether or not that is the practice 
in the Interstate Commerce Commission? 

A. I am not familiar with what they actually do. 

Q. Now, have you any idea on this continuous Study, 
whether or not once the waybill study was complete and the 
railways and the Board of Transport Commissioners haa perhaps 
obtained some valuable information from that, if conditions 
did not affect it,would that be, do you think, perhaps a 
guide over the area,or do you think that this should be a 
continuous study, that there should be always be a waybill 
Study in process? 

A. I think we should like the waybill study to be 
continuous as it is in the United States. 


Q As it is in the Unitea States, do you say? 


A. Yes, not the same study, I don't mean, but the continuity 
to be the same. 
Q. That is what you have in mind;but I understood you 


to say that it is not just for the competitive rates but it is 
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to give the Board of Transport Commissioners s wider 
knowledge about sll treffic and SO on So that they 
can deal with ell rates? 

Stet ce. OF courscad + provides a lot more 
information than just on competitive rates, 

Q: I think that is all I have to ask, 

MR. FRAWLEY: I only want to say that I will 
have to put Mr, Darling back in the box for a few 
minutes at a later time to deal with the two or three 
matters which arose during his examination in chief 
in reference to Professor Angus! question, 

THE CHAIRMAN: Do you mean tomorrow? 

MR. FRAWLEY: I mean before my case is 
completely closed. I want to Say, sir,. thst. we 
have not had any time to go into thst matter in 
itself; it is something we went to know Something 
about. 

THE CHAIRMAN: About what? 

MR. FRAWLEY: Well, Professor Angus asked 
@ question as to whether or not we could file a 
Supplementary schedule G, without teking time at the 
moment to go into it and CxOra iat, 

THE CHAIRMAN: All right. 

MR. FRAWLEY: Then I am ready to go on with 
the next brief, sir. 

MR. O'DONNELL: It is only on that one point 
in respect of that one brief that we are to have 
Mr. Darling back? 

THE CHAIRMAN: Well, when he comes back, 

Mr. O'Donnell, we will hear you if you wish to ask him 
other questions. 

MR. O'DONNELL: No, I just wanted to know whet 


the arrangement was, whether he is merely to speak to 


: 

Y 
ae hha, : 
Leann e1es3 


Sasriey Fab aah Ain ass 


Holos Orc odd 


pares 


aie tee, Ww 


2 
i 
i iH 
bs “ $; - - i . i 
| Siok? OSG AM! S$ ics Pe a ae 
ata : Maa 


i 
ey 
i id 7 


' 


ot Dsdew tap 


i 

A 
si 
= 


N. a DROSS: Mr. Darling. 


this one part that he has been examined on, 

MR, EVANS: My thought was that it might be 
necessary if new meterial is introduced to ask the 
Commission for the right to cross-examine. If it 
ie Vo Dersplit up dike this = 

THE CHAIRMAN: Of course this goes without 
Saying. 

MR. NOLAN: My Lord, before the evidence is 
reached, you will perhaps remember, Sir, that. at the 
Sitting in Alberta I appeared for the City of Edmonton, 
the City of Calgary, the Calgary Board of Trade, and 
the Edmonton Chamber of Commerce. At that time certain 
evidence was called from business men who Lived in the 
cities of Calgary and Edmonton. In addition a | 
written submission on behalf of those four parties 


was offered to the Commission, 


(Page 11640 follows) 
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In that we stated that we hoped at a later date, 
and perhaps in Ottawa,to associate ourselves with the 
long and short haul submission being prepared by the 
provincial government, and in which we assisted to some 
extent. 

The importance that those whom I represent 
attach to this matter,is indicated by my presence here 
today. And I desire only at this stage to go on record 
as indicating that we associate ourselves with the brief 
about to be presented. 

THE CHAIRMAN: Very well, Mr. Nolan. 

MR. FRAWLEY: The next brief has been called 
the long and short haul rule. I shall take no time at 
all by way of preliminary observation except to say that 
it is this matter -- 

THE CHAIRMAN: May we take a five-minute recess? 
---Recess, . 

---Upon resuming: 
MR. FRAWLEY: I call Mr. Hu Harries. 
ME «oun HARRIS.© cadced. 

MR. FRAWLEY: I shall proceed at once to put 
the brief into the record. I was going to say, when we 
took our adjournment, that this point of ours with respect 
to the discrimination of the long and short haul is some- 
thing which has been a matter of great concern to the 
people of the Province of Alberta for many, many years, 
and that we welcome the opportunity now of placing it 
before this Commission. We have done a considerable 
amount of research on it, which we think is no more than 
the importance of the subject warrants. 

THE CHAIRMAN: There is an embodiment, I think, 


of your principle, in section 314, subsection 5. 
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MR. FRAWLEY: Yes. That is a concept of the 
long and short haul route today, sir, and that is the 
section we want taken out completely. We have a new 
Subsection to submit to the Commission. 

THE CHAIRMAN: Yes, I thought so. 

MR. FRAWLEY: Mr. Harries, you have taken part 
in the preparation of this brief? 

Pie MOS g! ‘SLT 


Q. Have you done it alone or in collaboration with 


A. In collaboration. 

Q. With whom? 

fe. Wi thsbey Locklin. 

Q@. Dr. Locklin of the University of Illinois? 

A. Lessin: 

Q. To what extent have you been able to confer 
with Professor Locklin in the preparation of this brief? 

A. I made five trips from Edmonton to Urbana in 
the past oe: and Dr. Locklin made two trips up to 
Ottawa. And at that time several of us from Alberta 
came down to Ottawa to meet him there. So in apn 
we have had seven meetings extending from one to four 
days, in the preparation of this brief. 

Q. The brief is divided into several sections. 
Now, perhaps a preliminary word about the form of the 
brief might be useful. 

A. In Part I we have attempted to outline the 
nature of the long and short haul differential. In 
Pert II we have attempted to analyze historically the 
Canadian experience with this discrimination. In 
Part III we have analyzed the American experience with 
this same differential. And in Part IV we have listed 


our conclusions and brought forward certain 
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recommendations in connection with this discrimination. 
Q. You are now going to deal with Pert 1? 

A Yee, sir. 

Q Then you will deal with Part II? 

Rin Yes, oir, 

Q. Then Professor Locklin will deal with Part IIT? 

Ae Yee, Sir, 

Q. Will you proceed now to discuss the brief with 
the Commission? 

MR. SINCLAIR: Is Mr, Frawley going to deal with 
Part IV? 

MR, FRAWLEY: Oh no, we will all deal with 
rareelvs Mr, Sinelaip, 

Q. Will you now proceed? 

A. The purpose of this brief is to record the 
history and practice of long and short haul discrimina- 
tion in Canada and to propose remedies to alleviate its 
effects upon intermediate points. Particular attention 
is paid to the problem of long and short haul discrim- 
ination on transcontinental traffic because it is hera 
that the most flagrant discrimination is found; and this 
discrimination is of particular concern to Alberta. 

Q. As to that word "transcontinental", there may 
be just some misapprehension about the correct meaning 
Or manner in which you use it. In what meaning do you 
use the term "transcontinental"? 

A, We use that word when we mean traffic which 
travels from points in Eastern Canada to the Pacific 
coast, or traffic which travels from the Pacific coast 
to points in Eastern Canada, or Central Canada. 

Q. Carrying on with your preliminary remarks, then? 

A. Our reason for analyzing this problem thoroughly 


is that we are convinced that it is extremely important to 
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the economy of Alberta, and further that it is One 
problem which has not been critically analyzed for 
some time. We also wish to point out that the burden 
of our submission is not that there is either more or 
less discrimination now than in previous years. It 

is quite true to say that if all discrimination were 
removed tomorrow, we would still find it necessary to 
bring the evidence contained in this brief before this 
Commission. We want to have a principle established. 
The establishment of this principle does not depend 
upon contemporary arrangements in the matter of long 
and short haul discrimination, but draws its strength 
from the fact that this problem is ever present in the 
Canadian freight rate structure, and should consequently 
receive attention. 

It will be noted that some of the examples we 
use are not up to date in the sense that they contain 
comparisons which take account of rates recently put 
into effect. Aside from the physical impossibility of 
continually changing our examples with each new tariff, 
we felt that as we were dealing with a perLod ofiat 
least thirty years, it was quite in order for us to take 
for purposes of Lllustration, any part of that period 
which is representative. In our Submission, and 
Speaking particularly of the exhibit which we have 
filed in conjunction with this brief, a 119-page 
exhibit, -- that exhibit, I may say, deals with the 
period during July 1948 -- it presents a picture more 
favourable to the railways than the past history of 
this discrimination would warrant. It presents a 
picture which is representative, or which, if it does 
go to one Side or the other, probably presents a 
fairer picture than we would get if we talked about 


1935, the situation in 1935, in connection with this 
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matter, 

THE CHAIRMAN: You refer to a principle which 
you wish to associate? 

MR. FRAWLEY: Yes, sir. 

THE CHAIRMAN: Regardless of actual discrimin- 
ation, you say there is some principle, what is it? 

MR. FRAWLEY: The principle will go to the very 
root of discrimination. 

THE CHAIRMAN: What is it? 

MR. FRAWLEY: State the principle. 

THE CHAIRMAN: You stated the principle you 
had in mind as to equalization, and I was very glad to 
get it, because it made the following of your case 
much easier, Now, if we could have your principle in 
this one, we would know where to start from. 

MR. FRAWLEY: I would propose right now an 
amendment to the statute which we suggest. I. think 
that would bring it to a head immediately. 

THE CHAIRMAN: That is the best Ways “That 1s 
the section you refer to? 

MR. FRAWLEY: Yes, We will take out section 
314, subsection 5, and put in a new section which we 
have for convenience numbered section 314A, 

THE CHAIRMAN: That is a very good opening. 

MR, COVERT: Mr, Frawley might hand a 
copy of his amendment to the reporter and we could have 
it taken as read into the record now, because we have 
been talking about it. 

MR, FRAWLEY: Yes. The reporter will see that 


that is done. 
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"LONG AND SHORT HAUL 
NEW SECTION 314A TO REPLACE 314(5) 

The Boerd shall not approve or allow any toll, 
which for the like description of goods, or for 
passengers carried in the same direction over the 
same line or route, is greater for a shorter than 
for a longer distance, within which such shorter 
distance is included, unless the carrier has first 
established to the satisfaction of the Board that: 
1. There is active and compelling competition at 

the competitive point which is beyond the 

control of the applicant carrier and such come 
petition is absent at the intermediate point. 

2. The rate which is proposed for the competitive 
point more than covers the additional expense 
incurred by the traffic to which it applies. 

3. The rate to the intermediate point is just 
and reasonable. 

4, The rate to the competitive point is not lower 
than necessary to meet competition. 

5. The carrier can show a reasonable expectation 
of improved net earnings as a result of 
charging the competitive rate." 

MR. FRAWLEY: Very well. 

A. With the Commission's permission, I would like 
to read the first four pages of our brief which outline 
the problem of the long and short haul discrimination, 
commencing at page l. 

PART I = INTRODUCTION 


A. The General Problem of Long-and-Short 
Haul Discrimination. 


Long-and-shortehaul discrimination is a special 


type of place discrimination and has been called 
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by one authority the "most extreme form of local 

discrimination". (Dewey, R.L., "The Long-and 

Short-Haul Principle of Rate Regulation". Ohio 

State University Press, 1935.) Long-and-short- 

haul discrimination is composed of three elements: 

(a) a higher absolute rate for shorter than for 
longer distances, 

(b) shipments of like kinds of freight, and 

(c) shipments over the same route in the same 
direction, the shorter haul being included 
within the longer. 

This Pece of discrimination has been the subject 
of controversy in Great Britain, in the United 
States and in Canada. In each of these countries 
railroad legislation has been designed to prohibit 
or control such discrimination. 

The nature of the discrimination may be 
Lllustrated by the following example. 

A C B 


If a railroad charges a rate of $1.00 per hundred 
pounds for transporting a certain commodity from 
A to B and $1.25 for carrying it from A to C, the 
carrier is practising the type of discrimination 
to which we refer. A similar discrimination 
results if the rate from C to A ts in-excess of 
the rate from B to A, 

The first illustration is an example of 
destination discrimination inasmuch as the shipment 
originates at A. The second illustration is an 
example of origin discrimination with the goods 
moving to A from either B or C. Every case of 
long-and-shortehaul discrimination can be termed 


either origin or destination discrimination. It 
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is not unusual to find that both of them affect 
& particular community, and when this double dis- 
crimination is in force, the people of the community 
are likely to suffer both as producers and as jobbers. 
The explanation of long-and-short-ehaul discrim- 
ination, like the explanation of other forms of 
discrimination, is to be found in the nature of 
railroad expenses. The fact that a large proportion 
of a railroad's expenses are constant or overhead 
costs, which in the short run do not vary with the 
volume of traffic, provides the key to the explanation. 


The railroad rates at the intermediate point C may 


be reasonable, but if competition makes it impossible 
to carry traffic from A to B at a comparable rate the 
railway will tend to lower its charge to B and take 
the movement. The railways will contend that as 
long as the through rate to B covers the additional 
expenses it occasions, the railways and all the 
Shippers are better off. 
I may say that in general we agree with this explanation, 
although it merely cites a pr@blem and does not Zive a 
polaeionhy We go on further to examine the problem and 
Propose One™“seiution*® to’ ite 


B. The Forms and Causes of Longeand-Short-Haul 
Discrimination. 


Competition is the leading cause of long-and- 
short-haul discrimination. This competition must, 
first, be more important at a more distant locality 
than at an intermediate locality, and, second, be 80 
effective at the more distant point that the railroad 
cannot afford to reduce the general level of its rates 
in line with the charge to the more distant point. 


Long-and-short-haul discrimination is therefore the 


ane ae ie Ley on. of “aut pace ee ae td a. eseee : 
pe ae aha? ait, Go Yow ed? Sobiveta © vial Fs 
Vk © $82 StETERODAT ‘she 2 . 


ee ae coda nonasaioes,¥ ofdonionsa ot ae - ; 
a) aie. sbdanagass & a2, 8) a & perl a oer rae ot ae i " 
g#3 Efe & Bt ae ad? Higol o2- sds iiee paket a 
dese paeeoneo Llky eyaylten . oft "eden. any % 
kee | “Ay aeeued Ko of stec Waugnde sit ee anal - 
ast Eta bas exaettear ard uqetenpes. Ft Aeenaaae. 
pag fagded 218 pteqaiite 
pnattaaslans: ofdr a ty othS. ay iasreg al det “yee cea I 
4 avid “Yon ed0k ona nekdnsg 8 aatee ‘yhetom ff godt te 
Bid skews Sat A MmaRe ot tatty t BB on Beata Lon 
| | iam ‘ot balan esto ea agesg 
( F 


sanseata’ io sageo sythoel sat Bh aay onmoe 
tev dobtidegeoo BEdT , nob eatin tapes feadeatone 
HO ELSO. Taaveie eto 8 IS ashi, iil aq) beers 


.F mot es aa: ¢} AS Vo i. é P ea ans - a ait 38 


- 11648 - Mr. Harries 


result of the presence of competition st certain 
places and its relative absence at others. 

It is convenient to distinguish four general 
competitive situations which give rise to long- 
and-shortehaul discrimination. 


(1) Competition Between Railway Routes Having 
Similar Mileage and Costs. 


fe 


Railroads x and y have similar mileage and 
costs between points A and B. Points C and D are 
intermediate to B on railroads y and x 
respectively. Because of competition at B between 
ravirosds x-and’y on traritc) from-A the’ rate dis 
depressed below the rate to the non-competitive 
points C and D. Long-and-short-haul discrimination 
is thus created at these intermediate points. 


(2) Competition of a Circuitous Rail Route with 
a Direct Rail Route. 


Railroad x forms 4 direct route between A and 
B. Railroad y is a circuitous route between the 
same points. Let us suppose that both railroads 
adopt the same distance scale of rates and that 
by railroad x thé rate from A’ to B is’ $1.25 and 
by railroad y the rate from A to C is $1.40, and 
from A to B is $1.50. Under these conditions the 
traffic from A to B would all move by railroad x. 
Railroad y's rate of $1.50 would only be a "paper 
rate" because no traffic would move under it. If 
ratiroad y "is to carry any of ‘the A to B traffic 
it must meet the rate charged by x, namely, $1.25. 
if raviroad y reduces its A’ to B rate “to S125. it 
immediately creates long-and-short-haul discrime- 
ination at C where the rate remains at $1.40, 
(3) Competition of a Reilroad with Cerriers 


Heving Lower Costs, ‘e.g., Water, Pipelines, 
SUC. 
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This situation is comparable to that outlined 
in (2) above. The difference ts that the cir- 
cuitous carrier has the lower rate. 

Railroad x has a direct line between A and B, 
two points which are subject to competition by 
a water route y. Under the railway distance scale 
the rate from A to C on a certain article is $1.00, 
and from A to B $1.25. The water rate on the same 
article between A and B is 80¢. Under these cone 
ditions railroad x will have to meet the - water 
rate at Bor lose the traffic. (For convenience 
we assume absolute rate competition with mo come 
pensating rail advantages.) In meeting the water 
rate at B it creates longeandeshort-ehaul discrim- 


ination at C where the rate remains at $1.00. 


(4) Uompetition due to Alternate Sources of 


. Supply i.e. Market Competition. 


Points A and D produce a commodity consumed at 
Band C. Railroad x has a distance seas) ean eco 
from Auto Ceand $105 from AntorBil Radlroaday shas 
a rate (on the same scale as x) of 75¢ from D to 
B. Consumers in B will draw all their supplies 
from D unless railroad x gets the commodity to 
them from A at a rate of 75¢. In granting the 
75¢ rate from A to B railroad x creates long-and- 
shortehaul discrimination dt C where the rate 
remains at $1.00. 

These examples illustrate the general forms 
and the causes of longeand-shortehaul discrim- 
ination. All of the cases with which we deal in 
Parts II and III fall into one-or other of these 
four types. 


Part II begins with the Canadian experience, and 
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section A thereof deals with the statutory history of 
the long and short haul rule in Canada. 

The PR tie hoe (3) of section 252, 
which is the one we detailed on page’ 5, is substantially 
the same as that contained in the present Act. That 
can be verified by checking it with the wording that we 
have in the present Act as detailed on page 9, 

Prior to 1903, as we indicate on pages 6, 7 
and 8, the discrimination sections deal first with 
personal discrimination and later on with place dis- 
crimination, 

THE CHAIRMAN: Q, What are you reading from? 

A. I am just summarizing what we have to say. 

Q. <All right. 

A. They deal first with personal discrimination 
and later on with place discrimination. Without making 
any further reference to the matter of long and short 
haul rule, it might appear that the 1883 amendment to 
subsection 6 of section 17 of the Act of 1879, which 
we detail on page 7, was in fact a prohibition against 
long and short haul discrimination. 

In our opinion, while there was a prohibition 
against personal discrimination, and while it really 
said that the railway should not discriminate between 
two shippers, let us say, in Calgary, or between two 
shippers in Vancouver, nevertheless that did not mean 
that it could not discriminate between shippers in 
Calgary and shippers in Vancouver receiving goods in 
all cases from Eastern Canada. So this section 22), 
subsections 3 and 4, is similar to section 314 for the 
most part, that is, as far as the long and short haul 
rule is concerned. It is section 314 with which we 


would be concerned. 
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THE CHAIRMAN: I just noticed that the 
phraseology refers to traffic passing only over the 
same portion of the line of railway; thet is where 
equality is in force there. I am:always trying to 
find out what is the meaning of a word such as 
"railway" in the present section 314. 

MR. FRAWLEY: Yes, sir, 

THE CHAIRMAN: All right, you may go on. 

A. At the commencement of page 10 we 
briefly review the administrative history of the long 
and short haul rule in Canada and we have tried to deal 
with some of the significant cases regarding this 
discrimination other than sticking just to the trans- 
continental situation. That is, we have tried to deal 
with some important cases in the matter of long and 
short haul discrimination, regardless of where they 
happened to come about. 

I do not want to go through all these cases and 
read them, but I would summarize our findings in cone 
nection with the administrative history in this matter 
by stating that our contention is that the attitude of 
the Board of Transport Commissioners in this matter has 
been essentially negative. That is, the discrimination 
hes been permitted for the most part as a result of 


railway action which the Board has -= I would not say 


automatically,--- usually approved as it were in 

principies And 1. think that the substance of that pare 

ticular argument is quite apparent when we consider two 

decisions only. Now, considering the first decision, --- 
THE CHAIRMAN: We will consider them tomorrow 

morning. 

---The Commission adjourned at 4.45 p.m. 


until tomorrow, Wednesday, December 7, 1949, 
&t 10.30 a.m. 
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